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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF ENTERING AN Resolution No. 07-3774

ORDER RELATING TO THE RICHARD L.
AND SHARON K. KURTZ CLAIM FOR
COMPENSATION UNDER ORS 197.352
(MEASURE 37)

Introduced by Chief Operating Officer Michael
Jordan with the concurrence of Council President
David Bragdon

WHEREAS, Richard L. and Sharen K. Kurtz filed a claim for compensation under ORS 197.352
(Measure 37) contending that Metro regulations had rednced the fair market vulué of property they own in
the city of Damascus; and

WHEREAS, the Chief Operating Officer reviewed the claim and submitted reports to the Metro
Council, pursuant to section 2.21.040 of the Metro Code, recomunending denial of the claim for the reason
that the Metro regulation that is the basis for the claim did not reduce the fair market value of the
claimants’ property; and

WHEREAS, the Meiro Council held a public hearing on the claim on Febmary 15, 2007, and
considered information presented at the hearing; now, therefore

BE IT RESOLVED that the Metro Council

1. Enters Order 07-018, attached to this resalution as Exhibit A, which denies the claim for
compensation.

2. Directs. the Chief Operating Officer (“CO0”) to send a copy of Order No. 07-018, with
Exhibit A attached, to the claimants, persons who participated in the public hearing on
the claim, Clackamas County and the Oregon Department of Administrative Services.
The COO shall also post the order and Exhibit A at the Metro website,

ADOPTED by the Metro Council this 15™ day of Feb , 2007 /_4

_Approved as to form:

Daniel B. Céop'gr, Meupaﬁ'ﬁo'fney
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Exhibit A to Resolution No. 07-3774
Order No. 07-018

RELATING TO THE RICHARD L. & SHARON K. KURTZ CLAIM
FOR COMPENSATION UNDER ORS 197.352 (MEASURE 37)

Claimants: Richard L. and Sharon K. Kuriz

Property: 12020 SE 222nd, Damascus, Oregon;
Township 18, Range 3E, Section 34C, Tax Lot 700 (map attached)

Claim: Temporary 20-acre minimum size for creation of new lots and parcels in Title 11 of the
Urban Growth Management Functional Plan has reduced the value of the claimants’
land.

Claimants submitted the claim to Metro pursuant to ORS 197.352 (Measure 37). This order is
based upon materials submitted by the claimants and the reports prepared by the Chief Operating Officer
(*COO0”) prepared pursuant to section 2.21.040.

The Metro Council considered the claim at a public hearing on February 15, 2007.

1T IS ORDERED THAT:

The claim of Richard L. and Sharon K. Kurtz for compensation be denied because it does not
qualify for compensation for reasons sct forth in the reports of the COO.

ENTERED this 15" day of February, 2007.

|

avid Bragdon, Council President h

Approved as to form:

L pr B

Daniel B%C&Eemﬁ Attorney
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CLAIM FOR COMPENSATION
UNDER BALLOT MEASURE 37
AND METRO CODE CHAPTER 2.21

REPORT OF THE METRO CHIEF OPERATING OFFICER
In Consideration of Council Order No. 07-018
For the Purpoese of Entering an Order

Relating to the Measure 37 Claim of Richard L. and Sharon K. Kurtz

January 18, 2007

METRO CLAIM NUMBER: Claim No. 07-018
NAME OF CLAIMANT: Richard L. and Sharon K. Kurtz
MAILING ADDRESS: c/o Tom Leibner/Primogenitor Corporation
17940 Qatfield Rd.
Gladstone, OR 97027
PROPERTY LOCATION; 12020 SE 222™ Dr.
Damascus, OR 97089
LEGAL DESCRIPTION: Township 18, Range 3E, Section 34C
Tax Lot 700
DATE OF CLAIM: December 4, 2006
L CLAIM

Claimants Richard L. and Sharon K. Kurtz seek compensation in the amount of $227,295 for a claimed
reduction in fair market value (FMV) of property owned by the claimant as a result of enforcement of
Metro Code Section 3.07.1110 C of Title 11 {Interim Protection of Areas Brought into the Urban Growth
Boundary) and Metro Ordinance 02-269B (For the Purpose of Amending the Metro Urban Growth
Boundary, the Regional Framework Plan and the Metro Code in Order to Increase the Capacity of the
Boundary to Accommodate Population Growth to the Year 2022). In lieu of compensation, claimant
seeks a waiver of those regulations so claimant can apply to the City of Damascus to divide the 6.37-acre
subject property into single-family residential lots of one to five acres.

Claimants have also filed a pending Measure 37 Claim with Clackainas County, challenging the
property’s RRFF-5 zoning designation. It is unknown if claimants have filed Measure 37 claims with any
other jurisdictions.

The Chief Operating Officer (COOQ) senf notice of date, time and location of the public hearing on this
claim before the Metro Council on January 25, 2007. The notice indicated that a copy of this report is
available upon request and that the report is posted on Metro’s website at www.metro-region.org.

I1. SUMMARY OF COO RECOMMENDATION

The COO recommends that the Metro Council deny the claim for the reasons explained in section [V of .
this report. The facts and analysis indicate that Metro’s action to bring claimants’ land into the Urban
Growth Boundary (UGB), designate a portion of it Inner Neighborhood (allowing high-density residential
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development) and a portion of it Corridor (allowing a wide range of residential and non-residential uses),
and applying a lemporary 20-acre minimum lot size while planning is completed did not reduce the fair
market value of claimanlts® property.

i TIMELINESS OF CLAIM
ORS 197.352(5) requires that a written demand for compensation be made:

1. For claims arising from a land use regulation enacted prior to the effective date of Measure 37
(December 2, 2004), within two years of that date, or of the date a public entity applies the regulation to
(he property as an approval criterion in response to an application submitted by the owner, whichever is
later; or

2. For claims arising {rom a land use regulation enacted afier (he effective date of Measure 37 (December
2, 2004), within two years of the enactment of the regulation, or of the date the owner of the property
submils a land use application for the property in which the regulation is an approval criterion, whichever
is later.

Findings of Faet
The claimant submitted this ¢laim on December 4, 2006. The claim identifies Metro Code section

3.07.1110 C, Metro Ordinance 98-772B, and Metro Ordinance 02-969B as the basis of the claim.

Metro Council applied the regulation to the claimants’ property on December 5, 2002 (effective March 5,
2003), by Ordinance No. 02-969B, prior to the effective date of Measure 37 (December 2, 2004). This
ordinance added 18,638 acres to the Urban Growth Boundary, primarily in the Damascus urban expansion
area, that includes the claimants’ property. This ordinance also designated portions of the claimants’
property as Inner Neighborhood and portions of it as Corridor.

Conclusions of Law
Metro adopted the regulation that gives rise to this claim prior to the effective date of Measure 37, and
claimants filed the claim within two years of the effective date of Measure 37. The claim, therefore, is

timely.

IV.  ANALYSIS OF CLAIM
1. Ownership
Metro Code section 2.22.020(c) defines “owner” to mean the owner of the property or any interest
therein. “Owner” includes all persons or entities that share ownership of a property.

Findings of Fact
The claimants acquired an ownership interest in 6.37 acres of the subject property through a Warranty

Deed recorded on June 14, 1968, and have had a continuous ownership interest since that time.
Attachment 1 is a site map of the subject property (ATTACHMENT 1). The subject property has one
house built upon it.

Conclusions of Law
The claimants, Richard and Sharon Kuriz, are owners of the subject property as defined in the Metro

Code.

2. _Zoning History
The zoning of the subject property at the time of claimants’ acquisition in 1968 is unknown and is not

provided by claimants. However, at the time of Metro’s annexation of thie subject property into the UGB,
the subject property was zoned RRFF-5, allowing one dwelling unit per five acres.
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3. Applicability of a Metro Functional Plan Requirement

Findings of Fact
In 2002, Metro Council expanded the UGB by adopting Ordinance No. 02-969B, including the claimants’

property in the UGB expansion area.

Section 3.07.1110 C of Metro’s Code prohibits any division of land into lots or parcels smaller than 20
acres, except for public schools or other urban services, pending adoption of urban comprehensive plan

designations and zoning.

Conclusions of Law

Section 3.07.1110 C of the Metro Code applies to the subject property and became applicable after the
claimant acquired the property. Thus, the section did not apply to the subject property at the time
claimanl acquired it. The section does not allow the claimants to partition or subdivide their 6.37-acre

property until the City of Damascus adopis its comprehensive plan.

4. Effect of Functional Plan Requiremenis on Fair Market Value

Findings of Fact

Section 2.21.040(d)(5) of the Metro Code requires the Chief Operating Officer (COQ) to determine
whether the temporary 20-acre minimum size for the creation of new lots or parcels applicable to territory
newly added to the UGB has reduced the value of claimants’ land. The COQ’s conclusion is based upon
the analysis of the effect of Metro’s action contained in ATTACHMENT 2 (Metro Memorandum to Ray

Valone and Richard Benner from Sonny Conder and Karen Hohndel dated January 24, 2007 (Conder
Memo)). )

Claimants have submitted comparable sales data to support their assertion that the temporary 20-acre
minimum size has reduced the value of their property by $227,295. Using assessor data, claimants assert
that the property’s current fair market value (FMV), with the temporary 20-acre minimum size in place, is
$257,295 (including the existing house). Based on comparable property data, claimants assert that a one-
acre parcel for a homesite has a current FMV of $120,000. Claimants believe they could have recetved
approval of four additional homesites under the zoning in place at the timie they acquired the property.
Claimants assert the following diminution in value attributable to Metro regulations:
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Current FMV:

Land: $159,855
Improvements: $ 97,440
Current Total: $257,295
Assertion of potential FMV:
Land: 3159855
Improvements: $ 97,440
Reduction/Lot Size: $( 30,000)
Subtotal: $227,295
Four new lots FMV: $480.000
Less development costs: 3( 80,000)
Subtotal: $400,000
Potential FMV: $027,295
Claimed reduction in FMV; $227.295

The Conder Memo analyzes the claimant's information and applies two different methods for determining
the effect of Metro’s action on the value of claimant’s property.

A. “Comparable Sales” Method

This method compares the value of the property in its current regulatory setting with its value today as
though Metro's action had not happened, using transactions involving comparable properties in both
“before™ and “after” scenarios. Under the “before™ scenario, the property would be outside the UGB with
the zoning that applied at the time of the applicalion of Metro’s regulation: 6.37-acres zoned RRFF-5
(Rural Residential-Farm/Forest, five acre minimum lot size). Given these zoning requirements, claimants
would not have been able to obtain approval to divide their 6.37-acre property and would only be eligible
for one single-family dwelling.

Under the “after” scenario (current regulatory setting), the land lies within the UGB. Portions of the
property are designated Inner Neighborhood and portions are designated Corridor. The property is
subject to a temporary 20-acre minimum lot size to preserve the status quo while the City of Damascus
completes the comprehensive planning necessary to allow urbanization of the previously rural (outside
the UGB) land. The comparable sales method assumes claimants will eventually be able to use the
property for high-density residential development (ranging from 47 to 59 residential lots on the buildable
portions of the subject property).

Table 4 of the Condor Memo compares today’s value of the property before and after Metro’s action,
adjusting in both cases for costs of development and limitations on development of the site that a prudent
investor would take into account. The table shows that the FMV of the property, under existing
regulations greatly exceeds the value of the property under RRFF-5 zoning outside the UGB. The
analysis using this methodology indicates that the current regulatory setting has not reduced the FMV of
the subject property. In fact, the analysis indicates that Metro’s actions have increased the property’s
FMV.

B. Alternative Method Using Time Trend Data Suggested by Plantinga/Jaeger

The Condor Memo uses time-series data to determine whether the application of Metro regulations to the
property reduced its value. The data show values before and after Metro’s inclusion of the property in the
UGB and application of Metro’s regulations. The data are displayed in Table 3 of the memo. There is no
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indicalion from the data that Metro®s regulations reduced the value of the property. The data show that
the property continued to increase in value after March 5, 2003, the date the regulations became
applicable to the property. Figure A of the memo depicts the dala graphically.

Conclusions of Law
The comparable sales method compares the value of similarly situated properties before and after the

application of Metro’s regulations. The Plantinga-Jaeger method as applied in this case measures the
assessor’s real market value of the property before and after Metro's March 5, 2003, action. The
Plantinga-Jaeger method provides a clearer and more accurate answer to the question posed by Measure
37: did Metro's action reduce the FMV of the subject property? Application of the method shows that the
FMYV of the subject property continued to rise after Metro included it in the UGB with the Inner
Neighborhooed and Corridor designations and the temporary 20-acre minimum lol size.

Property value data indicate that Metro’s action to bring claimants’ land into the UGB, designate it Inner
Neighborhood and Corridor (allowing high-density residential development), and apply a temporary 20-
acre minimum lot size while planning is completed did not reduce the FMV of their property.

5. Exemptions under QRS 197.352(3)

Findings of Fact
Section 3.07.1110 C of the Metro Code does not restrict or prohibit a public nuisance, the selling of

pornography or nude dancing, is not intended to protect public health or safety, and is not required to
comply with federal law.

Conclusions of Law
Section 3.07.1110 C of the Metro Code is not exempt from Measure 37 under ORS 197.352(3).

0. Relief for Claimant

Findings of Fact

The Metro Council has appropriated no funds for compensation of claims under Measure 37. Waiver of
Metro Code Section 3.07.1110 C to the subject property would allow the claimant to apply to the City of
Damascus to divide the subject property into one acre lots and to develop a single famity dwelling on
each lot that does not already contain a dwelling. The effect of development as proposed by the claimant
will be to reduce the residential capacity of the City of Damascus and of the UGB. It would also make
provision of urban services less efficient and more complicated. Finally, it would undermine the planning
now underway by the City of Damascus to create a complete and livable community.

Conclusions of Law
Based on the record, the claimants have not established thal they are entitled to relief in the form of

compensation or waiver of the interim 20-acre minimum lot size requirement under Metro Code Section
3.07.1110C.

Recommendation of the Chief Operating Officer
The Metre Council should deny the Kurtz claim for the reason that the Metro Code Section 3.07.1110 C
and Meiro Council’s Ordinance No. 02-969B did not reduce the value of the subject property.
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ATTACHMENTS TO THE REPORT OF THE CHIEF OPERATING OFFICER

Attachment 1: Site Map of Richard and Sharon Kurtz Property

Attachment 2: Metro Memorandum to Ray Valone and Richard Benner from Sonny Conder and Karen
Hohndel, “Valuation Report on the Kurtz Measure 37 Claim,” dated January 25, 2007

Attachment 3: Sample Area of 2004-2005 Sales Data for Damascus UGB Expansion Area and One Mile
Buffer, Clackamas County, OR

Attachment 4: Richard and Sharon Kurtz Measure 37 Claim Submittal to Metro
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