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May 1, 2014 

RE: Coyote Island Terminal LLC's Response to DSL Letter 
DSL Removal-Fill Permit Application No. 49123-RF 

Dear Charles: 

Coyote Island Terminal, LLC ("Coyote Island Terminal") has reviewed your letter of April 2, 
2014 and the attached letters from the Confederated Tribes and Bands of the Yakama Nation ("Yakama") 
and the Confederated Tribes of the Umatilla Indian Reservation ("CTUIR") (collectively, "the Tribes") in 
which the Tribes claim to either fish or have tribal fishing sites ("Tribal Fishing Sites") at the proposed 
dock site ("Port of Morrow Industrial Dock 7"). The Department of State Lands ("DSL") provided 
Coyote Island Terminal with 30 days to respond to its letter, and indicated that it is prepared to make a 
decision on Coyote Island Terminal's permit application based on the letters from these Tribes. 

The letters and declarations provided by the Tribes do not show a Tribal Fishing Site at the Port of 
Morrow Industrial Dock 7. Instead, the locations claimed by the Y akama are either well downstream 
from the Port of Morrow Industrial Dock 7 location or upstream near existing docks. Those familiar with 
the area confirm that no fishing occurs at the Port of Morrow Industrial Dock ?location. Further, based 
on the declarations and reports from fisheries biologists, the Port of Morrow Industrial Dock 7 does not 
support a healthy fishery. 

DSL has no direct regulatory authority to analyze fishing at the Port of Morrow. See OAR 141-
085-0565(3)(c). Nevertheless, the Port of Morrow Industrial Dock 7 will not interfere with fishing, 
navigation, or recreation. 

Coyote Island Terminal has provided DSL with ample information to issue the removal-fill 
permit. Coyote Island Terminal has responded to every request for information from DSL in a timely 
manner, including information on Tribal communications. 1 

1 Coyote Island Terminal only recently obtained the Tribes claims of Tribal Fishing Sites in the area. 
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I. Summary. 

There are no Tribal Fishing Sites at the proposed location ofthe Port of Morrow Industrial Dock 
7. The declarations and affidavits provided by the Tribes either misidentify the Tribal Fishing Sites or 
fail to locate Tribal fishing in the area of the proposed dock. The declaration submitted by the Y akama 
includes a metes and bounds description that locates the Tribal Fishing Sites: 1) upstream from the Port of 
Morrow Industrial Dock 7, near two existing docks: 2) nearly 2,250 feet downstream from the Port of 
Morrow Industrial Dock 7: or 3) nearly five miles downstream from the Port of Morrow Industrial Dock 
7. Exhibit B to Smiskin Declaration; Figures 3 & 4. This is consistent with observations oflocal workers 
and tow boat operators, who have not observed fishing at the Port of Morrow Industrial Dock 7. Joshua 
Burrows Declaration at ~4; Terry Oxley Declaration at ~3; Dan Steiner Declaration at ~6; Roy Drago 
Declaration at ~5. The map submitted with Mr. Smiskin's declaration does not accurately depict the 
actual metes and bounds descriptions provided in Exhibit B. Exhibit A to Declaration of Harry Smiskin; 
Exhibt A to Declaration of Clark Moseley. Further, the map was changed to locate Tribal Fishing Sites in 
the project after the United States Army Corps of Engineers ("USACE") explained to Mr. Smiskin that 
the original locations depicted fell outside the Project area. See Figures 5 & 6; Declaration of Clark 
Moseley at ~4. A map accurately locating the metes and bounds fishing sites demonstrates that the actual 
fishing sites are outside the project area. Figures 3 & 4; Declaration of Brad Baird at ~~5-6; Exhibit A to 
Declaration of Harry Smiskin. 

The declaration included with the CTUIR letter indicates fishing in the general area of the Port of 
Morrow. CTUIR does not identify any fishing at the proposed location of Port of Morrow Industrial 
Dock 7.2 The type offish that the CTUIR claim to have caught in the area are a deeper water fish 
unlikely to have been in the shallow, poor habitat where the dock and barge loading operation will occur. 
Local workers and tow boat operators have declared that there has not been fishing at the 
proposed location of the Port of Morrow Industrial Dock 7. Joshua Burrows Declaration at ~4; Terry 
Oxley Declaration at ~3; Dan Steiner Declaration at ~6; Roy Drago Declaration at ~5. 

Construction of the dock will not impact fishery resources in the area. Ben Meyer, the former 
Branch Manager for the National Marine Fisheries Service ("NMFS"), reported that the Project will not 
have a negative impact on the low-quality fisheries in the area. Ben Meyer, Assessment oflmpacts of 
Fishes of the Columbia River from the Coyote Island Terminal Dock at the Port of Morrow (April27, 
2014) ("Meyer Report") at 5-6; Declaration of Susan Brady at ~~5-8; Anderson Perry & Associates, Inc. 
"Biological Assessment for the Coyote Island Terminal Dock" (April2012, updated May 2013 and 
August 2013) ("BA") at 6-6. The project design eliminates predation from birds perching on the dock 
and feeding on juvenile salmon. BA at 3-3, 6-4. Coyote Island Terminal is also proposing to assist in the 
removal of a dam that is blocking fish passage as a mitigation project that will increase the fish available 
for the tribal fishery. Attachment H (Umatilla Basin Watershed Council, "Dillon Dam Removal Scoping 
Report" (December 2013)). 

The Port of Morrow Industrial Dock 7 is located in an industrial area. The Port of Morrow has 
been an active Port since 1959; during that period, navigational uses have coexisted with other uses of the 
Columbia River. Declaration of Gary Neal at~ 14. Six of the Tribal Fishing Sites claimed by the 
Yakama are located directly adjacent to existing docks or irrigation diversion points in the Port of 
Morrow. See Figure 3. This conclusively demonstrates that there is no conflict. The Port of Morrow 

2 The USACE has reviewed the submission by the CTUIR, and found that it was insufficient to demonstrate tribal fishing in 
the area. Moseley Declaration at ~5. 
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Industrial Dock 7 will not impede access to fishing in the area, let alone unreasonably interfere with 
fishing. 

The state has made it clear that industrial activities, including construction of docks such as the 
Port of Morrow Industrial Dock 7, are the best use of water resources in the Port of Morrow. The State of 
Oregon has designated development and improvement at the Port of Morrow as "a state economic goal of 
high priority" and directed State agencies "to assist in promptly achieving the creation of such facilities 
by processing applications for necessary permits in an expeditious manner." ORS 777.065 
(emphasis added). The Coyote Island Terminal application is consistent with uses in the area, has the 
approval of the Port of Morrow, and supports the beneficial use of, and navigation on, the Columbia 
River. The proposed dock is located among eight other industrial docks (three of which are 80 to 500 
yards from the Port of Morrow Industrial Dock 7), in an area zoned for Port Industrial use, and in an area 
with low quality fish habitat. The project is prohibited from discharging any pollutant to the river and 
will not adversely impact water quality. Attachment I (Water Pollution Control Facilities Permit No. 
103074 ("WPCF")) at 2; see also Attachment K (401 Certification Application). See Section IV(B)(1), 
infra. The Port of Morrow Industrial Dock 7 advances the beneficial use of, and navigation on, the 
Columbia River. 

The Port of Morrow Industrial Dock 7 is consistent with the conservation and protection of water 
resources. Coyote Island Terminal has demonstrated a public need for the project, conformance with 
sound policies of conservation, conformance with existing public uses of the river and local land use, and 
meets all other regulatory requirements. 

In evaluating Coyote Island Terminal's application, DSL must not deviate from its historic 
process for evaluating removal-fill permit applications. DSL does not have evidence of Tribal fishing at 
the location of the Port of Morrow Industrial Dock 7. Moreover, DSL's authority to include fishing 
impacts does not extend outside state-owned lands. OAR 141-085-0565(3)(c). The Port ofMorrow 
Industrial Dock 7 will be located on Port of Morrow property and in an area the state has designated as a 
high priority for industrial marine use and development. ORS 777.065. The dock's use is consistent with 
the conservation and protection of the state's water resources. Governor Kitzhaber has stated repeatedly 
that the Coyote Island Terminal application will be reviewed following Oregon law. The regulations 
require DSL to issue a permit to Coyote Island Terminal. 

II. Legal Standard. 

The statutes and rules directing DSL's removal-fill permitting authority establish a mandatory and 
a discretionary standard for issuing a permit. Under the mandatory standard, DSL must issue a permit if: 
1) the project is consistent with the protection, conservation, and best use of water resources; and 2) the 
project would not unreasonably interfere with the paramount policy ofthe state to preserve the use of its 
waters for navigation, fishing, and public recreation on state-owned land. ORS 196.825(1 ); OAR 141-
085-0565(3)(b-c).3 The DSL regulations define "project" as the "primary development or use ... 
proposed by one person." OAR 141-085-051 0(72). The "project site" is defined as the "geographic area 
upon which the project is being proposed." OAR 141-085-0510(73). In this case, the project is the 
construction and operation of the Port of Morrow Industrial Dock 7 loading dock. 

3 DSL's rules also require that the project has independent utility. OAR 14l-085-0565(3)(a). Independent utility means "that 
the project accomplishes its intended purpose without the need for additional phases or other projects requiring further 
removal-fill activities." OAR 141-085-0506(43). In this case, that element is easily met as the project accomplishes its 
intended purpose (construction of a dock) without requiring any further removal-fill activities outside those proposed in 
Coyote Island Terminal's application. 
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DSL may not consider whether the project unreasonably interferes with the state's policy to 
preserve the use of its waters for navigation, fishing and public recreation unless the project occurs "on 
state-owned lands." OAR 141-085-0565(3)(c). 

Under its discretionary permitting authority, DSL is directed to evaluate the removal-fill 
application against an exclusive list of factors and determine whether to issue a permit. ORS 196.825(3); 
OAR 141-085-0565(4). The discretionary factors relate exclusively to impacts from the removal-fill 
action. Under the regulations, "removal" is defined, in part, as the movement by artificial means of 
material on or within the bed of state waters, while "fill" is defined as the artificial deposit of artificial 
material into state waters. OAR 141-085-0510(82); OAR 141-085-0510(37). In this case, the removal
fill consists of driving piles for the Port of Morrow Industrial Dock 7. This type of removal-fill action is 
common in the Port of Morrow industrial waterfront and does not create any risk to state waters when 
performed in the correct manner. See Environmental Review for the Coyote Island Terminal Dock at the 
Port of Morrow (June 2012) ("ER"). The list of discretionary factors is limited and exclusive as to the 
factors that DSL may consider when deciding whether to issue a permit. None of these permit factors, 
mandatory or discretionary, includes a consideration of tribal resources. 4 

In reviewing an agency decision, the court will remand an agency action that is outside the range 
of discretion delegated to the agency by law; inconsistent with an agency rule, an officially stated agency 
position, or an established agency practice; or otherwise in violation of a constitutional or statutory 
provision. ORS 183 .482(8)(b ). The standards of review set out in ORS 183 .482(8) "reflect a legislative 
policy, embodied in the AP A, that decisions by administrative agencies be rational, principled, and fair, 
rather than ad hoc and arbitrary." Gordon v. Bd. of Parole & Post-Prison Supervision, 343 Or 618, 633 
(2007). 5 

III. The Port of Morrow Industrial Dock 7 Will Not Unreasonably Interfere With Fishing. 

A. There are No Tribal Fishing Sites at the Port of Morrow Industrial Dock 7. 

The affidavits submitted by the Tribes do not establish Tribal fishing or Tribal Fishing Sites at the 
Port of Morrow Industrial Dock 7 site. The declarations and affidavits provided by the Tribes either 
misidentify the Tribal Fishing Sites or fail to locate tribal fishing in the area of the Port of Morrow 
Industrial Dock 7. 6 

The Y akama declaration identifies Tribal Fishing Sites outside the Port of Morrow Industrial 
Dock 7 site, located based upon two supporting exhibits. Exhibit A is a recently created map that is 
meant to depict the 1987 fishing sites registered with the Y akama. Exhibit B is the original 1987 metes 
and bounds description of the registered Tribal Fishing Sites. Exhibit B identifies fishing sites northeast 
of the proposed dock between the Messner grain elevator and the Messner shore beacon. Exhibit B to 
Smiskin Affidavit at 2; Figures 3 & 4. In addition, Exhibit B identifies fishing locations on the channel 

4 DSL may request comments from tribal governments on necessary permit conditions and mitigation of adverse impacts of the 
project. ORS 196.825(5) (emphasis added). The statute does not allow DSL authority to initiate special consultations with 
tribes on issues outside of permit conditions or mitigation. 
5 Similarly, the Department of State Lands or the State of Oregon is also prohibited from using its permitting authority to make 
itself the arbiter of the type of commerce that may be conducted on Port-owned lands within the State of Oregon. 
Consideration ofthe type of commerce conducted is outside the scope ofDSL's and the State of Oregon's authority and would 
violate Coyote Island Terminal's constitutional protections. 
6 The location of the Port of Morrow Industrial Dock 7 was dry land until 1971. Lot Two Cultural Resource Survey pages 34-
35. 
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beacon,7 east of the Messner shore beacon, west of the Messner grain elevator, and south of the eastern 
tip of Crow Butte Island. Exhibit B to Smiskin Affidavit at 2; Figures 3 & 4. 

Coyote Island Terminal had a registered engineer plot the Yakama's identified 1987 Tribal 
Fishing Sites from Exhibit Bon a map. Declaration of Brad Baird at~ 5; Figures 3 & 4. Mr. Baird is 
qualified to map metes and bounds descriptions of locations, and has the correct technology to do so. 
Baird Declaration at~ 4. The accurate depiction of the metes and bounds locations from Exhibit B 
demonstrates that the Tribal Fishing Sites are actually located on either side of the Port of Morrow 
Industrial Dock 7, and will not be impacted by dock construction and operation. Figures 3 & 4. The map 
created by Mr. Smiskin in support of his affidavit does not locate fishing areas relative to their metes and 
bounds descriptions in Exhibit B. !d. 

Exhibit A appears to erroneously locate the first six Tribal Fishing Sites based upon the Messner 
Upper Range beacon. Exhibit A to Smiskin Declaration; Figure 3. This, however, does not comport with 
the metes and bounds description. The Messner Upper Range beacon is in the bay and is not a shore 
beacon. Figure 3. Exhibit B, the 1987 site registration, specifically designates six fishing sites "east of 
Messner" and "east of shore beacon." Exhibit B to Smiskin Declaration at 2. The only shore beacon east 
of Messner is located near the petroleum dock northeast of the Port of Morrow Industrial Dock 7. Figure 
3; see also Figure 1. In addition, Exhibit B also identifies three sites that are west of the Messner grain 
elevator. Use of the Messner grain elevator as a marker further indicates that the Messner Upper Range 
beacon is not the appropriate marker because the two are in nearly the same location. Figure 3. The six 
sites that are east of Messner are east of the shore beacon, not the Messner Upper Range beacon. Figure 
3. 

The Yakama's Exhibit A does not include a scale for the map, or demonstrate that the sticky notes 
on the map were correctly scaled relative to Exhibit B. Smiskin Declaration at ~12; Exhibit A to Smiskin 
Declaration. The declaration and the Exhibit A, moreover, provide no indication that the author is 
familiar with the area or qualified to plot metes and bounds description to a map. !d. 

Unlike the metes and bounds description, the depiction identified in Exhibit A of the Yakama 
declaration has changed to reflect different Tribal Fishing Sites. In the January 15, 2014 affidavit the 
Yakama submitted to the USACE, the original Exhibit A identified three fishing sites downstream from 
the project area. Exhibit A to Moseley Declaration (Earlier Smiskin Exhibit A). On January 30, 2014, 
USACE met with the Y akama and provided them with a detailed map of the Port of Morrow Industrial 
Dock 7 site (Figures 5 & 6). Moseley Declaration at~ 4. After learning where the actual Port of Morrow 
Industrial Dock 7 site was located, Mr. Smiskin resubmitted Exhibit A to USACE to show six fishing 
sites east of Messner, two of which are in the location of Port of Morrow Industrial Dock 7. Exhibit A to 
Declaration of Harry Smiskin. The Tribes did not provide the declarations or maps to Coyote Island 
Terminal for review, and Coyote Island Terminal did not learn about the tribal declarations or exhibits 
until it received them both in late March. 8 Clark Moseley Declaration at~~ 3-4. Around the same time, 

7 The channel beacon is located in the navigational channel, and will not be impacted by the dock. Figures 3 & 4. 
8 DSL has asserted that Coyote Island Terminal did not respond to DSL's request for information on Tribal Fishing Sites and 
consultations with the Tribes in a timely manner. However, prior to the end of March, Coyote Island Terminal did not have 
any documentation that the Tribes claimed to have Tribal Fishing Sites at the Port of Morrow Industrial Dock 7. 
See Appendix I. Coyote Island Terminal did not receive the CTUIR affidavits until March 29, 2013, when the CTUIR 
provided them to Coyote Island Terminal. Clark Moseley Declaration at ~3; see also Appendix 1. Coyote Island Terminal 
received the Yakama information, including the revised Exhibit A, through a FOIA request to the USACE on March 28,2013 . 
Moseley Declaration at ~4; see also Appendix 1. Immediately thereafter, Coyote Island Terminal received the April 2, 2014 
request for a 30-day response from DSL. 
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the Yakama's revised map was provided to DSL with their letter. Exhibit A to Smiskin Affidavit. 
Neither of the changing maps accurately represent the Tribal Fishing Sites as described in the metes and 
bounds description from 1987. 

Similarly, the affidavits submitted by the CTUIR do not establish fishing at the location of the 
Port of Morrow Industrial Dock 7 site. In the affidavits, two tribal members assert that they generally 
fish in the project area. The affidavits, however, do not support a finding that there is fishing at the 
proposed location of the dock or that the dock could unreasonably interfere with fishing. One tribal 
member alleges he fishes for sturgeon "in and around the area proposed for the Morrow Pacific loading 
dock." Affidavit of   at ~5. Sturgeon, however, are not likely to be located at the Port of 
Morrow Industrial Dock 7 location. See Meyer Report at 3. Further, the CTUIR did not provide an 
explanation of how Port of Morrow Industrial Dock 7 will create an unreasonable interference with 
fishing when marine transloading operations are already the ongoing activity at the three adjacent docks. 
The USACE agrees that the information submitted by the CTUIR is insufficient to demonstrate Tribal 
Fishing Sites in the area, and has informed CTUIR that their submitted information is insufficient. 
Moseley Declaration at ~5. 

Interviews with community members familiar with the Port of Morrow near-shore area provide a 
consistent observation that the location of Port of Morrow Industrial dock 7 is not a tribal fishing area. 
Joshua Burrows Declaration at ~4; Terry Oxley Declaration at ~3; Dan Steiner Declaration at ~6; Roy 
Drago Declaration at ~5. Local Port of Morrow workers and tug boat operators have declared that they 
have not observed tribal fishing at the Port of Morrow Industrial Dock 7. Dan Steiner worked in the Port 
of Morrow directly adjacent to the Port of Morrow Industrial Dock 7 from 1988-2001, and never 
observed tribal or recreational fishing in the location of the Port of Morrow Industrial Dock 7. Steiner 
Declaration at ~ 5. He has also frequented the area 8-1 0 times per year over the past five years, and has 
never observed tribal fisherman in the location of the Port of Morrow Industrial Dock 7. Steiner 
Declaration at ~6. 

Roy Drago has worked for Tidewater Barge Lines at their Boardman Container Terminal in the 
Port of Morrow since 1995. Drago Declaration at ~2. He is currently the Facilities Security Officer for 
the ethanol dock located just upstream ofthe Port of Morrow Industrial Dock 7 site. Drago Declaration at 
~3. As part of this position, he patrols the area of the Tidewater ethanol dock and the shoreline 
immediately downstream of the dock, including the Port of Morrow Industrial Dock 7 site. !d. He also 
has personal knowledge of the Port of Morrow Industrial Dock 7 site through his recreational fishing 
activities in the area. Drago Declaration at ,-r4. Over the last three years, both working and recreational 
fishing on the Lake Umatilla section of the Columbia River, he has observed no active tribal or 
recreational fishing at the Port of Morrow Industrial Dock 7 site. Drago Declaration at ~5. 

Similarly, the tug boat operators have not observed tribal fishing in the Port of Morrow Industrial 
Dock 7 site. Mr. Burrows, a tug boat captain with over 20 years of experience on the Columbia River, 
stated that he has never observed tribal fishing activities taking place at the Port of Morrow Industrial 
Dock ?location. Burrows Declaration at ~3. Mr. Oxley, a tow boat captain with nearly 35 years of 
experience on the Columbia River, witnessed 2-3 sets offish nets in the Columbia River downstream 
from the Port of Morrow Industrial Dock 7 location (not in the proposed dock area). Oxley Declaration at 
~ 4. Mr. Burrows stated that most tribal fishing nets were observed in the lower half portion of Lake 
Umatilla, the area known as the John Day Pool. Burrows Declaration at ~5. 

There is no fishing or Tribal Fishing Site at the Port of Morrow Industrial Dock 7 site. 
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B. Consideration of Interference with Fishing, Recreation, and Navigation are Outside 
the Scope ofDSL's Review. 

DSL cannot base its decision on interference with fishing. DSL's rules only allow it to consider 
interference with fishing, navigation, and recreation when the project is located on state-owned land. The 
entire barge loading facility will be constructed within land owned by the Port of Morrow, not state
owned land. See Figure 2 (Shoreside Lease Boundary Map). Coyote Island Terminal recently submitted 
information to DSL regarding the location of the project relative to state-owned lands in connection with 
state leasing inquiries from DSL. The Port of Morrow owns all submerged land to the ordinary high 
water line prior to the construction of the John Day Dam and subsequent flooding of the John Day Pool. 
Neal Declaration at ~12. DSL simply does not have regulatory authority to evaluate impacts of the Port 
of Morrow Industrial Dock 7 on fishing. OAR 141-085-0565(3)(c). 

Even ifDSL did have the authority to evaluate impacts to fishing, recreation, and navigation, 
there is no evidence that the project "unreasonably interferes" with fishing.9 This standard is particularly 
important in this case, where the Tribes claim an absolute right to fish in all areas of the Columbia River 
within Zone 6, which runs from the Bonneville Dam to the McNary Dam. CTUIR Letter at 3; Smiskin 
Declaration at ~7. Indeed, the CTUIR stated that "( u ]nder tribal jurisdiction, any fisher may place nets at 
each and every point of the river in Zone 6 ... " CTUIR Letter at 3. 10 Given the Tribes' claim to broad, 
absolute rights to fish in "each and every" point in the river between Bonneville Dam and McNary Dam, 
and the fact that Tribes have stated to the Port of Morrow that they oppose all development anywhere 
along the Columbia River, DSL's evaluation of Coyote Island Terminal's application will set the 
precedent for all future development along the Columbia River. 

DSL must follow the plain language of its rules and find that it cannot evaluate impacts to fishing, 
navigation, and recreation because the project is located on Port of Morrow land. Should DSL choose to 
contravene its rules, DSL must apply an "unreasonable interference" standard to determining impacts to 
fishing, navigation, and recreation. OAR 141-085-0565(3)(c). 

C. The Port of Morrow Industrial Dock 7 Will Not Unreasonably Interfere with Fishing. 

There is no evidence that the project would unreasonably interfere with fishing activities at Port of 
Morrow Industrial Dock 7. 

The Port of Morrow is a heavily industrial area with eight existing dock structures already in 
existence and 1200 barges loading at the Port ofMorrow facilities annually. Neal Declaration at ~15. It 
is the second busiest port in the State of Oregon, and has been in operation since 1959. Neal Declaration 

9 In their letter, the Yakama erroneously state that impacts to their fishery may be no more than de minimis. Declaration of 
Chairman Harry Smiskin. According to Black's Law Dictionary, de minimis means "trifling, minimal; ... so insignificant that 
a court may overlook it in deciding an issue or case." Black's Law Dictionary (9th ed. 2009). This is the incorrect standard 
under Oregon law. Under its statutes and regulations, DSL must use the unreasonably interference standard for evaluating 
impacts to fishing. In any event, alleged impacts from this project will be no more than de minimis. 
1° Coyote Island Terminal agrees with the Tribes that the issue of tribal fishing locations falls squarely and exclusively within 
federal jurisdiction, and is not an issue that can be adjudicated by the state. That is particularly true here, where the area 
claimed as a tribal fishery was on dry land until 1971. Lot Two Cultural Resource Survey pages 34-35. Should the state chose 
to contravene its rules and examine impacts to fishing, navigation, and recreation, it cannot adjudicate tribal fishing locations. 
Instead, it is limited to determining whether the project- construction of a dock in an industrial area oflow quality fish habitat 
-would unreasonably interfere with fishing. IfDSL feels that it needs to adjudicate fishing sites in order to make a decision, it 
must defer to the USACE consultation process. In any event, the evidence conclusively demonstrates that there are no Tribal 
Fishing Sites at the Port of Morrow Industrial Dock 7. 
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at ~~4-5. In the Port of Morrow, barges routinely coexist with other uses of the water. Neal Declaration 
at ~14; ER at 3-64. Indeed, the Yakama have Tribal Fishing Sites directly north of the Port of Morrow 
Industrial Dock 7 directly between two existing docks. Figure 3. Given that the Y akama' s actual Tribal 
Fishing Sites are located directly between two docks, dock construction and operation does not 
unreasonably interfere with fishing in the area. In fact, Mr. Meyer suggests that the dock will actually 
increase fishing opportunities near the dock. Meyer Report at 6. In light of the existing uses of the area 
and the current location of claimed Tribal Fishing Sites, the Tribes have failed to demonstrate how the 
Port of Morrow Industrial Dock 7 would significantly change the existing situation in the Port of Morrow. 

The operation of tugs and barges near the project will not impact fishing. The movement of tugs 
and barges to and from the Port of Morrow Industrial Dock 7 will be professionally guided through Port 
of Morrow property, as presently occurs with the existing eight dock structures that receive barge traffic. 
Vessels underway remain in the navigation channel. Neither the Tribes nor the public are allowed to fish 
within the Columbia River navigation channel. ORS 830.345. Given the Port of Morrow Industrial Dock 
7' s location among eight other existing docks, any person desiring to fish in this area is accustomed to 
coexisting with the long-standing navigation uses of the Columbia River in the Port of Morrow. 

Further, the Port of Morrow Industrial Dock 7 itself will not unreasonably interfere with fishing at 
the Port of Morrow Industrial Dock 7 site. The Port of Morrow Industrial Dock 7 will limit 
approximately 4,237 square feet of river (the area encompassed by the walkway), and it will allow access 
to the shore and behind the dock from the water. Application at 6. If the Tribes wish to fish in this area, 
they will still be able to access the areas adjacent to and behind the dock. The dock will not unreasonably 
interfere with their fishing. 

The construction and operation of the dock also will not jeopardize the use of gillnets at the Port 
of Morrow Industrial Dock 7 site should fisherman wish to use the area. After the dock is completed, the 
fisherman can access the area between the existing grain dock and the Port of Morrow Industrial Dock 7, 
as well as the area behind the proposed dock for gillnet fishing. Figure 2. 

It is possible that the federal tribal consultation, directed by the USACE, will lead to agreements 
with the Tribes to allow exclusive shore side access to tribal members, altered operations during the tribal 
fishing season, the ability for tribal members to anchor gill nets off the dock (which has been shown to be 
very successful), or other such agreements. Any alleged interference will be resolved during the federal 
consultation process. The DSL does not have authority to interfere with this process or place its 
own conditions on Coyote Island Terminal's permit relating to tribal impacts. 11 

D. The Project is Not Like Port of Arlington v. United States Department of the Army. 

In conversations, DSL has likened the construction of the Port of Morrow Industrial Dock 7 to the 
proposed Port of Arlington Barge Unloading Dock ("Arlington") and the resulting Port of Arlington v. 
United States Department of the Army litigation. The Port of Morrow Industrial Dock 7 is different from 
Arlington, both administratively and substantively. The Arlington case relied on the Corps' failure to 
appropriately consult with the Tribe in regards to the 1855 Treaty between the United States and the 
Umatilla Tribe on Trust resources and the Corps' fiduciary duty to the tribes as well as the validation of 

11 The importance of deferring to the federal process is evidenced by the USACE's decision to require additional information 
from the CTUIR before finding that there is tribal fishing in the area. Given the lesser federal standard (de minimis review), it 
would be incongruous for the state to find impacts to tribal fishing when the federal government has not made such findings on 
existing information. 
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sites eligible for listing on the National Register of Historic Places. See Port of Arlington v. United States 
Department of the Army, Opinion and Order, Civil Case No. 08-1344-KI (D. Or. August 27, 2009). 

The proposed Arlington dock was located at the mouth of Willow Creek, on property purchased 
from USACE, an area with no development. !d. at 3. The Port of Morrow Industrial Dock 7 construction 
is in a long-standing, well-developed Port Area, is in low-quality fish habitat, and has not 
been determined to qualify under National Register Criteria A for Significance (Property is associated 
with the events that have made a significant contribution to the broad pattern of history). Construction of 
the Port of Morrow Industrial Dock 7 cannot be compared, either administratively or substantively, to the 
Port of Arlington. 

E. The Project Will Not Impact Fisheries. The Port of Morrow Industrial Dock 7 
Location is Poor Quality Fish Habitat. 

The project will not have an adverse impact on fisheries. Expert biologists, after reviewing the 
application and the project, agree that there will be no measureable impact to any fisheries in and around 
the Port of Morrow. The Tribes' comments regarding potential impacts to fisheries fail to address the 
significant scientific information that Coyote Island Terminal has submitted on this issue, and fail to 
provide any support for their statements regarding potential impacts from the project. 

Potential impacts to fisheries have been considered and addressed through design and construction 
best management practices. For example, the project has been designed to minimize the effect of 
predation by piscivorous birds, which could increase if the new pilings and structures provide perches. 
Anti-perching devices will be installed on top of all the new pilings, and anti-perching strips will be 
installed on surfaces and railings where possible. BA at 3-3, 6-4. Regular monitoring will be conducted 
to ensure that these measures are effective, and appropriate corrective actions will be taken if necessary. 

The BA also acknowledges that dolphins and support structures for the dock and conveyor could 
create microhabitats with shade, cover, and reduced water velocities that could be used by predatory fish 
species to enhance their ability to capture prey. BA at 6-6. However, these effects have been minimized 
through the dock design, including using the minimum number of pilings required for safe operation. !d. 
Shading effects from the dolphins, walkway, conveyor, and barge staging at the Port of Morrow site will 
be further minimized by constructing the walkway and conveyor structures at a sufficient height ( +9 feet) 
above the mean pool elevation to reduce over-water shading, using expanded metal grating for the 
walkway deck to allow light penetration through the structure, and managing the staging of barges to 
minimize the length of time that the barges are stationary. !d. 

Despite having access to the BA for over two years, the Tribes fail to address the best 
management practices proposed by Coyote Island Terminal in their letters. See Attachment C (Letter 
from Clark Mosely to Phil Rigdon, October 26, 2012 (Transmitted ER and BA)); Attachment D (Letter 
from Catie Kerns to Audie Huber (CTUIR), September 7, 2012 (Transmitted ER and BA)). 12 DSL 
cannot base its decision on alleged, unproven impacts which lack scientific support and have not been 
analyzed in light of the relevant submissions of the applicant. 

12 Through the federal permitting process, Coyote Island Terminal has engaged in extensive exchanges with the 
tribes regarding the scope of the proposed project and potential mitigation measures Coyote Island Terminal can take to reduce 
any alleged impact to tribal resources. See Attachment A. Coyote Island Terminal has been completely forthcoming with the 
tribes about the scope and nature of the project, and has sought tribal input into ways to design the project to limit potential 
impacts on any tribal fisheries. Attachments A to C. These communications underscore the comprehensive nature of the 
federal permitting process, and caution strongly against DSL's involvement in this already complex and extensive process. 
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In addition to the evaluation of fisheries impacts contained in the BA, Coyote Island Terminal 
also hired an outside expert to evaluate potential impacts to fish habitat and fisheries as a result of the 
project. Ben Meyer is the former branch chief of the NMFS, and has extensive experience evaluating 
impacts to fisheries from in-water projects and structures. 

In evaluating impacts to fisheries from the proposed project, Mr. Meyer engaged in an extensive 
discussion of the potential fisheries impacts from the project. Meyer Report at 3-7. After evaluating the 
potential fisheries impacts, Mr. Meyer concluded: 

There is a Tribal gillnet fishery for adult salmon (with walleye and white 
sturgeon bycatch) in the John Day pool of the Columbia River. The dock structure 
would not preclude fishermen from placing nets immediately below or above the 
dock. Since the dock does not block passage of adult salmon, there should not be 
an impact to the fishery from placement of the dock structure. In addition, too 
few juvenile salmon would be consumed by predators at the facility to result in 
fewer returning adults. Since the facility would have a neutral effect on populations 
of white sturgeon and walleye, there should be no change in the availability of 
these species (as a result of the dock) for harvest. 

There also is a substantial recreational fishery for largemouth bass, smallmouth bass, 
walleye and pikeminnow (due to the pikeminnow reward program) in this area. What few 
predators that may utilize the dock structure would be targeted by recreational fishermen. 
Thus, there would be a slight benefit to recreational fishing as a result of the dock. 
This also could result in offsetting the minor benefit that these predators gained from the 
placement of the dock. 

Meyer Report at 5-6 (emphasis added). Mr. Meyer concludes that the project would not have a negative 
effect on area fisheries. 

In addition to on-site mitigation, including shore planting and restoration, Coyote Island Terminal 
has agreed to fund an important fish passage barrier removal project on the Umatilla River. This project 
will result in a net increase in available fish habitat, and has been largely supported by the Tribes. 
However, the Tribes fail to address or acknowledge the net habitat gains from Coyote Island Terminal's 
mitigation project or the large potential benefit of this project to tribal fisheries. 

As proposed mitigation, Coyote Island Terminal proposes to fund an irrigation delivery system, 
which would enable the CTUIR and other stakeholders to remove the Dillon Diversion Dam to open 
passage and additional habitat for several key species in the Columbia River. Attachment H (Umatilla 
Basin Watershed Council, Dillon Dam Removal Scoping Report (December 2013)). The Umatilla Basin 
Watershed Council ("UBWC") and other stakeholders have been actively pursuing the removal of the 
Dillon Diversion Dam since 2011. !d. Oregon Department ofFish and Wildlife (ODFW) has identified it 
as a full barrier to all aquatic species 4-5 months of the year during irrigation season and a partial barrier 
year round. !d. 

Removal of the dam will provide passage and open additional habitat for a number of tribal 
fishery species, including steelhead, bull trout, spring Chinook salmon, fall Chinook salmon, Coho 
salmon, mountain whitefish, Pacific lamprey, and western brook lamprey. The dam removal mitigation 
project will directly benefit and improve the tribal fishery. 
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The mitigation project will transfer existing water rights upstream and construct a pipeline to 
deliver water to the irrigators at the current point of use (Dillon Dam), which will then lead to the 
removal of the dam. !d. Removal of Dillon Dam is supported by federal, state and local agencies as well 
as the Tribes, and has full backing of the landowners that utilize the diversion structure. In addition, 
removal of the barrier has been listed as a high priority for habitat restoration in state and federal planning 
documents. !d. 

The CTUIR has agreed to contribute to the dam removal in 2016 if the alternative irrigation 
delivery system can be constructed. !d. Coyote Island Terminal plans to fund the delivery system in 
order to ensure the project will move forward and this fish passage barrier can be removed. !d. 

Bill Duke at ODFW noted that passage delays for Coho and Fall Chinook associated with Dillon 
Dam could be causing the fish to spawn in unsuitable habitat and have a great change of mortality. 
Removal of the dam is expected to "improve resulting in adults moving further upstream allowing for 
improved juvenile survival and ultimately increased returns of naturally produced adults." Attachment B 
(Email from Bill Duke to Laurie Parry (April10, 2014)). ODFW also noted that studies indicate that 
Dillon Dam is a complete blockage to Pacific Lamprey passage. !d. Coyote Island Terminal's 
contribution to removal of the dam will benefit tribal fisheries and provide mitigation in excess of the 
anticipated impact from the project construction and operation. 13 

Impacts to fisheries are also minimal because the Port of Morrow Industrial Dock 7 site has very 
low value as fish habitat. Brady Declaration at ~5-8; Ben Meyer Report at 3. In discussing the fish 
habitat in the area, the former branch manager ofNMFS, stated: 

At the proposed site, little riparian vegetation exists along the shoreline. There are no trees 
within the impact area of the dock, although scattered trees are near the site of the facility. 
Much of the river shoreline is a mixture of sand, gravels and small cobbles. Large woody 
debris is absent. The substrate below the proposed dock is primarily sand, gravels, cobble 
and other materials not suitable for spawning and marginally suitable for benthic 
invertebrate production. 

In summary, the nearshore area at the site of the proposed dock is not a very productive 
area for most of the fish species within the vicinity. 

Meyer Report at 3. 

The Oregon Department ofFish and Wildlife confirms that the portion of the John Day Pool 
where this project is located is low quality fish habitat. Brady Declaration at ~8. The John Day Pool is a 
low-quality fish habitat, and is generally not used by threatened or endangered species for spawning. 
Brady Declaration at ~5. Instead, the John Day Pool is only a migratory pathway for anadromous fish. 
!d. Only a few fish species actually reside in the John Day Pool, and they are mainly adaptable resident 
native species, such as northern pikeminnow, other minnows, shiners, dace, and sculpin, or introduced 

13 While falling outside the scope ofDSL considerations under the Removal-Fill Law, the issues raised in the tribes' letters are 
clearly within the range of federal consultation requirements and can be appropriately addressed within that forum. In their 
letters, the tribal governments discuss the nature and extent of their treaty fishing rights and extensively outline the nature 
of those treaty rights as defined by the courts. As the tribal governments correctly note, adjudication of the tribes' U&A Sites 
is well beyond DSL authority in making its permitting decision. The DSL may consider only the limited list of factors in its 
statutes and rules. To the extent that the tribal governments are concerned about impacts outside those the DSL is authorized 
to consider, their concerns may be addressed only through the federal permitting process. 
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warm water species, such as carp, catfish, yellow perch, largemouth and smallmouth bass, crappie, and 
other sunfishes. Brady Declaration at ~6. The Port of Morrow Industrial Dock 7 site does not house 
significant fish habitat or provide habitat for threatened or endangered species. 

In sum, the project will not negatively impact area fisheries, and will have a net positive impact on 
tribal fisheries through increased recreational fisheries and Coyote Island Terminal's participation in a 
significant mitigation project. 

F. The Port of Morrow Industrial Dock 7 Will Not Unreasonably Interfere with 
Recreation or Navigation. 

The project will not unreasonably interfere with recreation or navigation. The project is located 
outside the navigation channel. The project will enhance navigational use of the Columbia River. The 
project is consistent with other uses in the area and enhances navigational use. See Section IV(A), infra. 
In reviewing potential navigational impacts from the project, the Environmental Review concluded that 
because the Columbia River system has sufficient capacity and the project was designed with sufficient 
safety controls, "no unavoidable impacts will occur from the construction of the proposed dock or 
operation and maintenance ofthe [project]." ER 3-48. 

Impacts to recreation were analyzed as part of the Environmental Review, which concluded that 
the project is located in an area designed for industrial use, and would not conflict with area recreational 
uses. ER at 3-64. Specifically, the Environmental Review noted that commercial shipping vessels 
routinely move in and out of the Port of Morrow and coexist with recreational vessels. !d. The 
Environmental Review concluded that there would be "no adverse impacts to in-water recreation from 
operations at the Port of Morrow site." !d. 

The project will not unreasonably interfere with fishing, navigation, or recreation 

IV. The Project is Consistent with the Best Use, Conservation, and Protection of Water 
Resources. 

A. The Best Use of Port of Morrow Property is Port Industrial Use for Export Terminal 
Commerce. 

The State of Oregon has determined that development of Port of Morrow facilities, including 
export facilities, is the best use of the land and water resources in the Port of Morrow. Oregon passed a 
law designating development and improvement at the Port of Morrow as "a state economic goal of high 
priority", and directed state agencies "to assist in promptly achieving the creation of such facilities 
by processing applications for necessary permits in an expeditious manner." ORS 777.065. 14 The Port of 
Morrow is the second busiest port in the state of Oregon. Neal Declaration at ~ 5. Industrial Dock 7 will 
be located in the heart of the Port of Morrow's industrial development area, near eight other docks which 
are already used for the transportation of goods via barges. In the immediate area surrounding the Port of 
Morrow Industrial Dock 7 site, there are docks for waste, ethanol, aggregate, and grain export. Figure 1; 
Neal Declaration at~ 6. In addition, at least one neighboring export facility will accept hazardous waste 
for barge shipment to the Chemical Waste Management of the NW Subtitle C landfill in Arlington, 

14 A Port is a municipal corporation organized under the laws of Oregon (ORS Chapter 777). Oregon ports were designed to 
assist and encourage enhanced world trade opportunities and develop new and expanded overseas markets for commodities 
exported from ports to diversity and improve the economic base of the state. ORS 777.065. 
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Oregon. Neal Declaration at~ 7. Shipment of coal out of the Port of Morrow is entirely consistent with 
adjacent export facilities. 

The Port of Morrow Industrial Dock 7 will also be located entirely on Port of Morrow-owned 
property, and it will not require any state land lease with DSL. See Section III(B), supra. 

The application is consistent with existing uses in the area, has the approval of the Port of 
Morrow, and supports the beneficial use of and navigation on the Columbia River. According to the 
Morrow County Zoning Map, the industrial park is zoned Port Industrial Morrow County. "Planning 
Department Documents" (April 24, 2012) (ER at 3-52) ("Morrow County, 2012"). This Port Industrial 
zone is intended to provide for port-related industrial uses and aerospace-related industrial uses that are 
not devoted to research and development. Morrow County, 2012. The Port Industrial zone is intended to 
provide industrial sanctuary, limiting commercial uses to those appropriate and necessary to serve the 
needs of the workers employed within the zone. Morrow County, 2012. The Port of Morrow Planning 
Director signed a Land Use Compatibility Statement for the proposal at the time the permit application 
was submitted to DSL. Application at 17. The Port of Morrow fully supports the construction of the Port 
of Morrow Industrial Dock 7 because the project will bring much-needed economic development to the 
region, and support the long history of the use of the Columbia River within the Port of Morrow for 
export facilities in aid of interstate and international commerce. Neal Declaration at~ 9. The importance 
of export use of the Columbia River at the Port of Morrow is underscored by the number of other export 
terminals and bulk storage facilities located in the Port of Morrow. 

Port industrial use for river commerce is the best use ofthe water resources within and adjacent to 
the Port of Morrow. As a source of hydroelectric power and a continental transportation corridor 
(including two major railroads, barge navigation, and Interstate 84), the Columbia River is one of the 
most important rivers in North America. Navigation is a key use of the river for interstate commerce. In 
2010, the Freight Policy Transportation Institute determined that the river system is the nation's most 
important export gateway for wheat and barley and the West Coast's top paper and forest products and 
bulk mineral export route. Freight Policy Transportation Institute, "Historical Waterborne Commerce on 
the Columbia-Snake River System: Commodity Movements Up and Down River, 1991-2010" 
(November 2010) (ER at 3-34) ("FPTI, 2010"). 

Currently, the inland shallow draft portion of the system supports approximately 12 million tons 
of shipping each year, most ofwhich travels past the Port of Morrow Industrial Dock 7. FPTI, 2010. 
Wheat has been the commodity shipped downriver in the greatest volume, comprising 69 percent of total 
freight tonnage over the 20-year period. FPTI, 2010. Other commodities that composed substantial 
volumes of the total downriver freight volume include forest products (13 percent), sand and other stone 
products (6 percent), and other grains such as rye, barley, rice, sorghum, and oats (2 percent). FPTI, 
2010. 15 

In addition, gasoline, jet fuel, kerosene, distillates, fuel oil, lubricating oils, and fertilizer are 
shipped as upstream-bound cargo volume past the Port ofMorrow Industrial Dock 7. USACE, 
Navigation Data Center (April6, 2011); ER Figure 3.2-9. Construction of the Port of Morrow Industrial 
Dock 7 in the Port of Morrow Industrial Area is consistent with the intent of the property, adjacent land 
uses, and values of the Columbia River system. 

15 Notably, the transportation of coal is not new to the Columbia River system. In 1997 and 1998 coal was transported upriver 
through the dam system. USACE, Navigation Data Center (April6, 2011); ER Figure 3.2-9. 
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B. The Project is Consistent with the Conservation and Protection of Water Resources. 

The project is consistent with the protection and conservation of water resources. The project will 
not have an impact on air, water or cultural resources, and increases in barge traffic are well-within the 
capacity of the Columbia River system. 16 

In raising these issues, the Tribes seek to paint the Port of Morrow Industrial Dock 7 as a dramatic 
departure from the types of projects DSL has approved in the past, and a departure from historic use of 
the Columbia River. In fact, the project is precisely the same type of project DSL has approved several 
times in the past, without requiring applicants to analyze the broad range of impacts DSL appears to be 
considering in this case. See Section VI, infra. 

DSL must apply its rules consistently, and cannot broaden its reviews to include impacts outside 
of its statutory designated factors. In this case, DSL's review is limited to whether the project- the 
construction and operation of Port of Morrow Industrial Dock 7 - is consistent with the conservation and 
protection of water resources. The project will not have significant environmental impacts, let alone 
impacts on water resources. Coyote Island Terminal easily meets the statutory standard. 

1. The Project Location and Design Protect Water Resources. 

The Port of Morrow Industrial Dock 7 will be situated among the three adjacent industrial docks 
at this section of the Port of Morrow, and will join eight other industrial docks at the Port of Morrow. 
Figure 1. The dock will be constructed using techniques and materials common for modem docks on the 
Columbia River System. See Application at 3-5. Dock construction methods include recommended 
mitigation from National Marine Fisheries Service ("NMFS") and Oregon Department ofFish and 
Wildlife ("ODFW"). BA at 7-1 to 7-3. 

The Port of Morrow Industrial Dock 7 will contain an enclosed conveyor system and enclosed 
chute to assist with loading coal from rail to barges. See ACDP. The conveyor will include internal dust 
suppression mechanisms. !d. Barges will be loaded through an enclosed, telescoping chute fitted with a 
Resitain (residual material containment) valve to prevent dust generation from loading activities. !d. 
Permits issued by DEQ incorporate these design elements as a condition precedent to operation. ACDP 
at 3-4; WPCF at 2. The permit terms ensure that the project will result in zero discharge to state waters 
and will not have any negative effects on air quality. !d. 

The project will not impact the state's water resources. As indicated in the applicable water 
quality permit granted by DEQ, the project is self-contained and will result in zero water discharges. 
WPCF at 2. Strict water quality requirements are embodied in the terms and conditions DEQ's permit, 
which Coyote Island Terminal is required to meet to continue its operations. !d. Barges servicing the 

16 DSL is only authorized to consider potential impacts to water resources, and has historically limited its consideration to such 
impacts. ORS 196.825; OAR 141-085-0565; see Section VI, infra. The DSL is not permitted to make removal-fill decisions 
based on factors not contained in its rules. See, e.g., Examilotis v. Department ofState Lands, 239 Or App 522, 533 (2010). 
Consideration of air impacts, impacts from barge traffic, and cultural resource impacts are beyond the scope ofDSL's 
authority. Those areas are only addressed in this letter to ensure DSL has a complete understanding of the minor scope of the 
environmental impacts from the project. 
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Port of Morrow Industrial Dock 7 will include a sliding roof hatch to completely encase coal during 
transit. The project will have no impact on state water quality. 17 

Similarly, the project will not impact air quality. ACDP at 3-4. The air quality impacts have been 
extensively analyzed and addressed through the DEQ air permitting process. The Coyote Island Terminal 
facility is designed with an exhaustive list of mitigation measures to trap and entrain coal and coal 
dust. See ACDP. Emissions from coal dust is highly controlled by the design of the unloading, storage, 
and handling systems, and mitigates against air quality impacts. ACDP at 3-4. 

2. Increases to Barge Traffic Are Well Within the Columbia River System 
Capacity. 

The levels of tugs and barges that will service the project at maximum capacity are generally 
within the historic levels of activity on the Columbia River. 

The Columbia-Snake River inland navigation system is the second largest carrier of waterborne 
freight in the US and was designed for expansion. ER 3-42. Barge traffic, navigation, and the associated 
commerce is consistent with and part of the best use of the water resource. Tugs and barges servicing the 
project will result in only minor increases in barge traffic, which will not exceed the capacity of the 
Columbia River system. 18 At full capacity, of 8.0 MMT, the project will result in 4 additional barge tows 
(two loaded transiting dowmiver, and two empty moving upriver) per day. ER 3-43. At Bonneville 
Dam, the project will not exceed the historic high traffic level of 1995. ER 3-43. For the John Day Pool, 
the John Day Dam would receive 2,966 vessels at full capacity, similar to the historic high of2,958 
vessels. ER 3-45. And, the number of vessels passing through the John Day Dam at full capacity would 
only reach 61.9% ofthe dam's capacity. ER 3-46. 

Recent improvements on the deep draft and inland system ensure the Columbia River is capable 
of handling anticipated growth. Source: Pacific Northwest Waterways Association. The Columbia 
River Channel Improvement project was completed in 2010. As part of these efforts, the federal 
government, ports on the Lower Columbia River, and the states of Oregon and Washington invested over 
$183 million to deepen the Columbia River navigation channel to 43 feet. !d. The purpose of this project 
was to make the river system more marketable and to bring new business to the Pacific Northwest. !d. 
The investments made in the channel deepening project, as well as the significant lock repairs and other 
infrastructure improvements, ensure that the system will have the capacity to handle increased barge 
traffic into the future. 

Given that commerce has always been considered among the best uses of water resources, 
minimal increases in barge traffic above current levels are consistent with the protection, conservation, 
and best use of Oregon's water resources. 

17 The Tribes also raise issues with climate change impacts from coal. Any alleged impacts from foreign coal burning are well 
outside the scope of the impacts that DSL may consider regarding this project. However, Coyote Island Terminal has 
addressed such impacts in Appendix 2 to ensure that a complete record is developed on these points. 
18 While Coyote Island Terminal addresses barges in this letter to respond to the Tribes' inquiry, impacts from barge traffic 
are beyond the scope of DSL's review authority and will be addressed through the permits required to operate the barges 
themselves, not through the permit associated with the removal-fill. See OAR 141-085-0565. DSL has historically noted that 
impacts from barge traffic fall outside its purview. See File for DSL Permit No 54129-RF (evaluation form entitled "Intent to 
Issue Permit"). 
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3. The Project Will Not Impact Cultural Resources. 

The Y akama raise questions about potential impacts on historic cultural resources, noting that the 
project is located close to at least one known burial site and that an ethnographic village is located within 
the project area. Analysis of impacts to Cultural Resources falls squarely within the jurisdiction of the 
USACE and the State Historic Preservation Office, not DSL. 

As part of the USACE process, Coyote Island Terminal has conducted two cultural resource 
investigations under Section 106 of the National Historical Preservation Act. Cultural Resource 
Investigation for Coyote Island Terminal: Lot 1; Cultural Resource Investigation for Coyote Island 
Terminal: Lot 2, Archeological Services of Clark County. The investigation included the upland site (the 
site where the storage barns will be constructed) the shoreward, and underwater portion of the Coyote 
Island Terminal's leasehold. !d. 

The first study found no material of cultural significance. Cultural Resource Investigation for 
Coyote Island Terminal: Lot 1. The second study found a limited number of features on the shore and no 
features or cultural material underwater. Cultural Resource Investigation for Coyote Island Terminal: 
Lot 2, Archeological Services of Clark County. The site study indicates that the area has been severely 
disturbed by past land uses including agriculture, industrial, and infrastructure development. !d. Such 
disturbance has resulted in cultural material that is out of context and fails to meet the criteria of 
significance. !d. 

As part of the Section 1 06 process, features that are important to the Tribe will be avoided per the 
findings of the report. !d. Both of Coyote Island Terminal's reports have been approved by the State 
Historic Preservation Office. Attachments E and F (Letters from SHPO). Coyote Island Terminal has 
thoroughly analyzed cultural resources as part of this project. The State of Oregon has found that the 
project will not have a negative impact on any cultural resources. 

V. The Proposed Removal-Fill Meets the Discretionary Standards for Permit Issuance. 

The removal-fill associated with the construction of Port of Morrow Industrial Dock 7 meets the 
discretionary permit factors. ORS 196.825(3); OAR 141-085-0565( 4). The discretionary permit factors 
are exclusive, and do not provide for consideration of tribal resources. 

In this case, the removal-fill analyzed under these factors consists of driving of piles for the Port 
ofMorrow Industrial Dock 7. See OAR 141-085-0510(82); OAR 141-085-0510(37). 

A. There is a Public Need for the Removal-Fill. 

Coyote Island Terminal has demonstrated a public need for the removal-fill to aid in construction 
ofthe dock, and an economic cost ifthe dock is not constructed. ORS 196.825(3)(a-b); OAR 141-085-
0565(4)(a-b). As Coyote Island Terminal discussed in its application, the removal-fill is necessary to 
construct the dock. The construction ofthe Port of Morrow Industrial Dock 7 will create family-wage 
jobs in Oregon and support mining related jobs nationally. See Application. There is a public need for the 
local and national jobs created by this project. If the dock is not constructed, the family-wage jobs created 
by this project will not come to Oregon and benefit Oregon's economy. These lost wages are a tangible 
economic cost to the public. 

Under DSL rules local governments are provided special status in determining whether a public 
need exists. OAR 141-085-0565(4)(a). Port of Morrow Industrial Dock 7 is supported by the Port of 
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Morrow and a significant number of local organizations, including the Boardman City Council, the 
Morrow County Court, and the Umatilla County Commission. Additional supporters of the project 
include over a hundred local businesses, and dozens of local and state politicians. Attachment G (List of 
Supporters); Attachment L (Public Support for Project). Gary Neal, the Executive Director of the Port of 
Morrow, stated that the Port of Morrow Commission agreed that Coyote Island Terminal's Port of 
Morrow Industrial Dock 7 would bring needed economic development to the region, and benefit the Port 
and surrounding communities. Neal Declaration at~ 9. 

There is a significant public need and demand for this project. The removal-fill meets the first two 
factors ofDSL's discretionary test. 

B. There Are No Alternative Sites Available for the Removal-Fill. 

Coyote Island Terminal has analyzed potential alternatives to the removal-fill, and has determined 
that there are no alternative sites available for the proposed removal-fill that meet the project criteria. 
ORS 196.825(3)(c-d); OAR 141-085-0565(4)(c-d). In its application, Environmental Review, and March 
31, 2014 submission, Coyote Island Terminal provides a detailed analysis of the alternative locations 
considered by Coyote Island Terminal for dock construction. Application at 9-11; ER at 2-1 to 2-26; 
Alternatives Analyses (submitted March 31, 2014). After analyzing the potential alternatives, Coyote 
Island Terminal concluded that the proposed location is the only viable site that has "the lowest fill and 
impact area while meeting design criteria." Application at 11. Coyote Island Terminal analyzed all 
alternative sites, and found that the proposed removal-fill location best meets project objectives while 
reducing environmental impacts. 

C. The Removal-Fill Conforms to Sound Policies of Conservation and Will Not Impact 
Public Health. 

The potential impacts from the proposed removal-fill will have minimal effects, thoroughly 
addressed by the mitigation proposed. Impacts from the driving of piles for the proposed dock at the Port 
of Morrow are localized, construction related impacts. Given the plethora of docks in the project area, 
these impacts are not uncommon in the area, and will be temporary and localized. 

Coyote Island Terminal's analysis of potential resource impacts from the dock construction and 
project, and concludes that the new dock and the associated operations would have a less than significant 
impact on the human and natural environment, including water resources. See ER 3-187 to 3-193 
(discussing potential project impacts to water resources, and analyzing mitigation measure to be used to 
reduce potential for impact). The proposed removal-fill conforms to sound policies of conservation and 
will not interfere with public health and safety. ORS 196.825(3)(e); OAR 141-085-0565(4)(e); see 
Section IV, supra. 

D. The Driving of Piles Conforms with Existing Public Uses of the Waters and With the 
Local Land Use. 

The proposed removal-fill conforms with existing public uses of the waters, with uses designated 
for adjacent land, and with the comprehensive land use plan and regulations for the area. 19 ORS 
196.825(3)(f-g); OAR 141-085-0565(4)(f-g); ORS 776.065. Driving piles is standard for dock 
construction, and was done to construct the eight other docks in the Port of Morrow. Further, the driving 

19 The statute also analyses whether the project is for streambank protection. ORS 196.825(3)(h); OAR 141-085-0565(4)(h). 
While the project is not for streambank protection, all other factors analyzed by DSL counsel in favor of permit issuance. 
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of piles in this area is completely consistent with the public uses of waters, with uses on adjacent lands, 
and with the land use plans for the area since this is Port of Morrow property zoned for Port industrial 
use. 

The conformance of the Port of Morrow Industrial Dock 7 with existing public uses of the waters 
and with local land use was discussed in detail in Section IV(A), supra. The removal-fill is entirely 
consistent with the existing navigation use of the waters and the existing land use at the Port of Morrow, 
and the Port of Morrow fully supports Coyote Island Terminal's application. Neal Declaration at~ 9. 
The removal-fill conforms to existing public uses of the water and local land use. 

E. Coyote Island Terminal Has Provided All Practicable Mitigation. 

Coyote Island Terminal has provided extensive documentation of its mitigation plans, including 
efforts to minimize impacts from the project, site restoration plans, and mitigation plans under ORS 
196.825(3)(i); OAR 141-085-0565(4)(i). Application at 11-15; Compensatory Non-Wetland Mitigation 
Plan. The proposed mitigation addresses the factors set forth in ORS 196.800, and analyzes all the 
measures Coyote Island Terminal will take to reduce any potential impacts from the project. Coyote 
Island Terminal also provided information on its site restoration and rehabilitation plans. !d. Additional 
mitigation may be provided through the federal consultation process under Section 7 of the Endangered 
Species Act. 

Coyote Island Terminal has thoroughly considered the impacts of its proposed removal-fill and 
made every possible effort to minimize those impacts Coyote Island Terminal satisfies the factors DSL 
considers under ORS 196.825(3) when determining whether to issue a permit, and a permit should issue 
to Coyote Island Terminal. 

VI. DSL Must Evaluate Coyote Island Terminal's Application According to Its Regulations and 
Consistent with Its Prior Practice. 

DSL cannot deviate from its established process for evaluating removal-fill applications. Coyote 
Island Terminal has reviewed DSL files for similar removal-fill applications in areas where tribal fishing 
rights may exist and found nothing to indicate that DSL gave special consideration to potential impacts to 
tribal fishing rights. 

On March 11, 2008, DSL issued removal-fill Permit No. 39400 to the Port of Morrow to widen a 
barge slip located about one mile from the Coyote Island Terminal project. DSL Permit No. 39400. DSL 
did not make any effort to solicit comments from the Tribes, either during or after the public comment 
period. See File for DSL Permit No. 39400. In connection with a dock upgrade for a crude oil and 
ethanol transloading project at the Port of St. Helens, DSL stated that it could not consider late-filed 
comments, and did not seek input from the Tribes related to Tribal fishing in the area. See File for DSL 
Permit No. 54149-RF (emails dated August 12 and 13, 2013)?0 

In addition, Coyote Island Terminal reviewed other permits for dock construction at Ports and on 
the Columbia River and found that DSL consistently considered the "project" to be limited to the 
proposed removal-fill activities. For example, DSL limited the description of the project to the dock 

20 In this case, the DSL requested comments from the Tribes without the regulatory authority to do so. The DSL does not have 
regulatory authority to request additional information form a specific commenter, particularly without the knowledge of the 
applicant. Under DSL's rules, the DSL may respond to public comments by requesting more information from the applicant, 
scheduling a meeting with interested groups and the applicant, or holding a public hearing. OAR 141-085-0560(4). 
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maintenance for the Cascade Kelly permit (Permit No. 54129-RF). Commenters, including Columbia 
Riverkeeper, asserted that DSL should view the project to include activities related to use of the dock, 
such as crude oil shipping and transloading. File for DSL Permit No 54129-RF. DSL described the 
project as "maintain dock; replace creosote-pilings & improve dock structure'' and "compensate for 
additional pilings in deep water by removing pilings in shallow-water habitat." File for DSL Permit No 
54129-RF ("Intent to Issue Permit" evaluation form). DSL stated: "DSL is aware that other state and 
federal agencies, notably the US Coast Guard and EPA, regulate transloading activities at the dock and 
shipping on the Columbia River; DSL will not attempt to usurp these authorities." /d. 

The project is consistent with the mandatory permit standard as DSL has applied the standard in 
connection with other similar dock development and reconstruction projects. DSL has a long history of 
approving permit applications for port-related dock construction based on its determination that such 
navigation-related economic activity is consistent with the protection, conservation and best use ofthe 
affected water resources and will not unreasonably interfere with fishing, recreation, and navigation on 
state-owned land. The record shows no regulatory basis to distinguish the Port of Morrow Industrial 
Dock 7. 

VII. Conclusion. 

Coyote Island Terminal meets the regulatory requirements for a removal-fill permit. There is no 
tribal fishing or tribal fishing sites at the Port of Morrow Industrial Dock 7 site. While not an appropriate 
inquiry for DSL, the project will not unreasonably interfere with fishing, recreation, or navigation. The 
Port of Morrow Industrial Dock 7 is consistent with the best use of water resources and will be 
constructed and operated to avoid impacts to water resources. Under its rules, DSL must issue a permit to 
Coyote Island Terminal. 

Coyote Island Terminal has responded to information requests from DSL as information became 
available, and it will continue to keep the DSL updated on the status of the federal consultation. 
Appendix 1 provides a complete update on several items which the DSL has previously requested 
information on distinct from the April2, 2014letter. 

Thank you for the opportunity to respond to the tribal comments on Coyote Island Terminal's 
removal-fill application. Please do not hesitate to contact me if you have any additional questions about 
Coyote Island Terminal's proposed operations or the project's conformance with DSL's legal 
requirements. 

Enclosures 
CC: Mike Turaski, United States Army Corps of Engineers 

eneral Counsel, Ambre Energy North America 
Secretary, Coyote Island Terminal, LLC 
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