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Maura C. Fahey, OSB No. 133549
maura(@crag.org - (503) 525-2722
Christopher Winter, OSB No. 984355
chris@crag.org - (503) 525-2725
Crag Law Center

917 SW Oak Street, Suite 417
Portland, OR 97205

Fax: (503) 296-5454

Attorneys for Plaintiff Rogue Advocates

UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

MEDFORD DIVISION
ROGUE ADVOCATES, an Oregon non- Case No.: 1:15-cv-1854-CL
profit membership corporation,
Plaintiff, ORDER FOR STIPULATED

PRELIMINARY INJUNCTION
V.

MOUNTAIN VIEW PAVING, INC, an
Oregon corporation,

Defendant.

WHEREAS Defendant Mountain View Paving, Inc. owns and operates an asphalt batch
plant located at 530 West Valley View Road, Talent, Oregon 97540 on property that is zoned
Rural Residential and within the flood plain of Bear Creek;

WHEREAS Plaintiff Rogue Advocates is an Oregon nonprofit membership corporation
with its principle place of business in Williams, Oregon with several members who live in the
Mountain View Estates community that is just west of and adjacent to Defendant’s asphalt batch

plant;
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WHEREAS Defendant’s operation of the plant is subject to the limitations and conditions
of General Air Contaminant Discharge Permit AQGP-007 (the “Permit™) issued by the Oregon
Department of Environmental Quality, which applies to “[a]sphaltic concrete paving plant,
stationary or portable, and associated material handling activities such as storage piles,
conveyors, and vehicle traffic. Other equipment may include electrical power generators with
internal combustion engines.”;

WHEREAS Condition 1.3 of the Permit states that “permittee is allowed to discharge air
contaminants from processes and activities related to the air contaminant source(s) listed on the
first page of this permit until the permit expires, is modified, is revoked or rescinded as long as
conditions of this permit are complied with;”

WHEREAS Condition 1.4 of the Permit provides, “[t]his permit is not valid . . . at any
location where the operation of the permittee’s processes, activities, and insignificant activities
would be in violation of any local land use or zoning laws”;

WHEREAS on February 18, 2015 Plaintiff sent to Defendant a sixty-day notice of intent
to sue under the Clean Air Act, 42 U.S.C. § 7604, for violations of Condition 1.4 of the Permit
resulting from operation of the asphalt batch plant on property that is zoned Rural Residential
and without a floodplain permit (ECF No. 1-1);

WHEREAS on September 30, 2015 Plaintiff filed against Defendant a Complaint for
Declaratory and Injunctive Relief and Civil Penalties (ECF No. 1) in the District of Oregon for
violations of Condition 1.4 of the Permit;

WHEREAS on October 21, 2015 Plaintiff filed a Motion for Preliminary Injunction (ECF
No. 6) seeking an order from the Court enjoining Defendant from “operating its unlawful asphalt

batch plant and any associated activities on the property located at 530 West Valley View Road
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in Talent, Oregon,” which alleges that operation of the plant is unlawful and is causing
irreparable harm to Plaintiff’s members in the form of adverse health effects, interference in the
use and enjoyment of their private property, interference in their use and enjoyment of Bear
Creek and associated natural resources, and emotional distress;

WHEREAS on December 7, 2015, the Court denied Defendant’s Motion to Dismiss
Under Rule 12(b)(1) and to Dismiss or Abstain Under Burford and Colorado River (ECF No. 30)
and held that it had exclusive jurisdiction over Plaintiff’s federal action;

WHEREAS the Court scheduled Plaintiff’s motion for preliminary injunction to be heard
on January 14, 2016;

WHEREAS at a status conference on January 13, 2016, Defendant stipulated to the entry
of a preliminary injunction prohibiting operation of the asphalt batch plant (ECF No. 58); and

WHEREAS the Court directed the parties to submit a proposed stipulation to the Court
by January 22, 2016 (ECF No. 58) and canceled the hearing on the preliminary injunction (ECF
No. 59);

NOW, THEREFORE, the Court orders as follows:

Plaintiff’s motion for preliminary injunction (ECF No. 6) is GRANTED. See Winter v.
Nat. Res. Def Council, 555 U.S. 7,20 (2008). Defendant is preliminarily enjoined from
operating its asphalt batch plant until this Court issues a final judgment on the merits. No bond
shall be required.

Defendant’s Motion to Strike the Declaration of William Schoenleber (ECF No. 39) and
Motion for Judge View (ECF No. 40) and Plaintiff’s Motion in Limine (ECF No. 43) are

DENIED as moot.
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The Court understands that Defendant has not stipulated to cease using any other
equipment or vehicles on its property including, but not limited to, the rock crusher, screen plant,
and stock piles. Nothing herein is intended to prohibit Defendant from dismantling or moving
the asphalt batch plant from the property.

The Court further understands that Plaintiff has not waived its argument that Defendant is
prohibited from conducting “associated material handling activities, such as storage piles,
conveyors, and vehicle traffic” that are related to the asphalt batch plant except in compliance
with AQGP-007. Plaintiff reserves its right to seek further preliminary and permanent injunctive
relief, civil penalties, and any other relief the Court deems to be appropriate for associated
processes and activities related to the asphalt batch plant, including operation of the rock crusher,

screen plant, and stock piles.

IT IS SO ORDERED.
-‘2/2—/

DATED this day of Januar

HONORABLE MARK D. cu&mg//

United States Magistrate Judge
For the District of Oregon
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Respectfully submitted this 20th day of January, 2016
CRAG LAW CENTER

/s/ Christopher G. Winter

CHRISTOPHER G. WINTER, OSB # 984355
Attorney for Plaintiff Rogue Advocates
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