A View of the Summit

Fighting Back for Natural Resilience
and Human Strength
Usually, spring is a time of renewal and
optimism. I don’t have to tell you how different
this year has been. On the one hand, we have not
seen a pandemic like COVID-19 in our lifetime.
On the other hand, we are reliving a struggle
for racial justice that has been playing out since
before this country’s founding. COVID-19 is
hitting communities of color harder, reflecting
a chronic and institutionalized injustice that
the killings of George Floyd, Breonna Taylor,
Ahmaud Arbery and so many others show in an
acute and unmistakable light. People have stayed
home to help save lives, yet we have also found
creative and safe ways to show up for one another.

The events of this spring have revealed the
importance of our work empowering community
voices to protect the environment and make our
government work for everyone.
People of color disproportionately live with air
pollution and are more likely to get sick. Yet the
State of Oregon just approved expanding the I-5
freeway in Portland’s historically black Albina
neighborhood, a decision that will exacerbate air
quality problems and perpetuate historic injustice.
Forests and wide open spaces provide us relief
from stress and help us feel grounded in the world.
Yet the executive branch has sped up its efforts
to eviscerate our environmental laws, especially
those protecting our public lands. These efforts
would remove good science and public input
from government decision-making.
Time is running out to make a just transition
for clean energy and climate stability. But federal
agencies are rushing approvals of major oil and
gas projects to perpetuate our investment in fossil
fuels.
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Courtney Johnson, Executive Director

But, we won’t sit by and be silent. With your
support and partnership, we’re fighting back.

These last few months have tested our individual
and collective strength. I have been awed by how
resilient our Crag team is. We are leaning on each
other for support. We are finding creative ways to
sustain, adapt and renew.

In this issue of “A View from the Summit,” you’ll
read about our work fighting for natural resilience
and community justice from the Oregon Coast to
the White House. In these surreal and uncertain
times, we are standing with communities to affect
positive change. You make this work possible.
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Crag is a client-focused law center that
supports community efforts to protect and
sustain the Pacific Northwest’s natural legacy.
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Reflections on the 50th Anniversary
of Earth Day
by Patricia Donohue, Development & Administrative Assistant
with garbage dumped down gullies and sinkholes.
I can remember how often air pollution levels
were so high you could feel it on your skin and
the sky was a yellow haze.

A photo of Patricia in 1970, the year of
the first Earth Day.

The 50th celebration of Earth Day was in April
and I was musing about the events and conditions
that led to the first Earth Day in 1970. From what
I see, we are in a very similar situation today as the
one that led to the creation of Earth Day. Just like
in the sixties, we now find ourselves facing serious
ecological challenges and social chaos.
The impetus for Earth Day had
been building for several years before
it became formalized. I was a twenty
year old college student in 1970. At
that time, it was just beginning to
become obvious what strip mining was
doing to watersheds, communities and
wildlife. The tobacco companies were
busy swearing to the public that their
products caused no harm, and factories
poured their industrial by-products into
our rivers and lakes, transforming them
into sewers. We drove large cars that
used leaded gas and belched clouds of
noxious smoke. Litter was everywhere,
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In the sixties, the ecological movement was
picking up momentum and in the early seventies
activism was part of youth culture. Rachel Carson’s
groundbreaking work Silent Spring implicated the
decades-long use of DDT and was, in my mind,
instrumental in banning its use in 1972 and
inspiring early environmentalists. During this
time, two events became pivotal, bringing the
attention of the media. In 1969, the Cuyahoga
River caught fire in Cleveland, Ohio. One of
the most polluted rivers in the U.S. was actually
burning and not for the first time! Industrial waste
had been dumped into the river for a hundred
years. That same year was the giant platform oil
spill off the coast of Santa Barbara, spewing 3
million gallons of oil and killing over 10,000 seals,
dolphins and seabirds. The heartbreaking TV

March for Science in Portland, Oregon on Earth Day 2017.
Photo courtesy of Another Believer, Wikimedia.
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coverage showed desperate volunteers trying
to clean oil off seagulls and seals.
These events launched the environmental
movement. Coalitions of students, scientists,
labor unions, and academics created an
awareness for protecting air, land and water.
The U.S. legislature passed the National
Environmental Policy Act (NEPA) in 1970.
This helped establish the Environmental
Protection Agency (EPA), tasked with
managing pollution risks, site clean-ups, and
various related issues. Other protections that
eventually followed included nuclear power
regulations, mine safety, etc.

4/22/1970-New York, NY – Fifth Avenue, reminiscent of some
European promenade, filled with thousands of people after the
fashionable street was closed to motor traffic at noon on Earth Day.
Conceived as a national teach-in, patterned after the Vietnam
teach-ins held on hundreds of campuses in the Spring of 1965, Earth Day
is a nation-wide demonstration of concern for the planet and all forms
of life – not only man – who live on it.
Image by © Bettmann/CORBIS

On the 50th Anniversary of Earth Day, I
reflected about what our place is individually,
as a species and as part of a community of
animals and plant life inhabiting a frail little
blue world circling out in the cosmos, that
“little blue dot”. Two generations later, I feel
that Earth Day is taken for granted. I personally
thought that more progress would have been made
improving regulations on land use, pesticides, and

A view of the “little blue dot” from NASA’s Moderate Resolution
Imaging Spectroradiometer aboard the Terra satellite. Photo
courtesy of NASA.
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fossil fuel extraction. The Trump Administration’s
environmental and regulatory rollbacks are
undoing 50 years of hard-won progress by not
only those of my generation but those who have
followed. However, it is heartening to see young
people all over the world–like our clients Kelsey
and Ollie–taking leadership and demanding
we take action on the climate crisis. Here in
Oregon, high school students are investing in
environmental justice. This spring Crag was
awarded over $16,000 in grants from four different
high school groups through the Schnitzer CARE
Foundation’s CommuniCare program. Our deep
thanks goes out to these young people!
What has taken us decades to learn, the youth
today already know, and it is time we listen! We
need to hold governments accountable and we
also need to elect people into government that
can craft legislation and enforce it so progress can
be made to fight climate change. Complacency
cannot be tolerated. Rather than being solely
“extractors” we should be seeking sustainability.
The Earth can provide enough for everyone but
only if we maintain the balance.
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Climate Round-Up
by Meriel Darzen, Staff Attorney

Although almost all of our work at
Crag intersects with our shared goals
of climate justice and averting the
global climate crisis, we wanted to
highlight a few of our efforts over the
last year. Our attorneys have worked
on behalf of communities, youth
and organizations on the following
climate-related efforts, which range
from national to very local.

YOUTH CLIMATE CASES
In early March, Crag filed an amicus brief
in support of the youth plaintiffs in Juliana v.
U.S. on behalf of the League of Women Voters
(Oregon and National Chapters) and the National
Children’s Campaign. The brief argues that the
courts have a duty to protect the constitutional
rights of young people from government-created
climate disaster. After a disappointing decision
in which the 9th Circuit Court of Appeals voted
2-1 to dismiss the climate case, the youth are now
seeking a review from the full 9th Circuit Court.
On behalf of our clients, Crag is continuing to
support the youth as amicus, or “friends of the
court.” Courtney Johnson is the staff lead on this
project.

OREGON’S ROLE IN
CLIMATE CHANGE

Front: Kelsey Juliana and fellow youth plaintiffs are
asking the courts to protect future generations from
government-created climate disaster.
Photo by Robin Loznak.
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Our other climate case, Chernaik v. Brown,
focuses on the state of Oregon’s obligations to act
regarding climate change to protect the future of
our youth and their interest in public trust rights,
including the atmosphere. This case is currently
awaiting a decision from the Oregon Supreme
Court. In November, Courtney Johnson argued
the case before the Court and hundreds of students
at David Douglas High School. We are awaiting a
decision from the Court. Meanwhile the Oregon
Legislature has unsuccessfully attempted to
pass legislation on climate, ultimately leading
to Governor Brown issuing an executive order
directing state agencies to begin taking action on
climate.

A View of the Summit — Spring/Summer 2020

crag.org

JORDAN COVE
LNG
We have continued our work
on behalf of Oregon Shores
Conservation Coalition and
Surfrider Foundation to oppose
the land use approvals for the
Jordan Cove Energy Project
LNG Terminal and Pipeline, a
project that will have negative
climate impacts and is contrary
to Oregon’s clean energy goals,
while also negatively impacting
the local communities in Coos
Bay. We are currently working Crag continues to help communities fight the development of new fossil fuel
on seven appeals of different infrastructure development. Photo by Theo Rivierenlann
land use approvals for the
project. Courtney Johnson, Anu Sawkar, Meriel Darzen and Ka’sha Bernard are all working on these
appeals. We are also tracking the other federal and state permits associated with this project.

PORTLAND FOSSIL FUEL
ORDINANCE

Oil storage tanks line the shore of the Willamette River
in Northwest Portland. Photo by Linda Jue.
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We are in court for the second time defending
Portland’s landmark fossil fuel ordinance against
industry attacks. This ordinance restricts new
large fossil fuel infrastructure development in
the city and has been challenged for the second
time, this time by the oil industry. Representing
a coalition of groups, Maura Fahey leads in
defending the ordinance at the Land Use Board
of Appeals.
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The Assault on NEPA: Dismantling
Bedrock Environmental Policy
by Oliver Stiefel, Staff Attorney

federal
agencies—think
construction of a deepwater
port for export of Liquified
Natural Gas, roadbuilding
and logging on national
forestland, and preparation of
a new management plan for
National Wildlife Refuges.
NEPA requires that federal
agencies must follow a set of
“action-forcing” procedures
to ensure that environmental
values are injected into the
decisionmaking process.

Old growth in Southeast Alaska’s Tongass National Forest.
Photo by Oliver Stiefel.

Signed into law by President Nixon in 1970, the
National Environmental Policy Act (NEPA) was
designed to ensure “democratic decisionmaking”
by requiring federal agencies to consider, and
to disclose to the public, the environmental
consequences of their actions. Although a
proposal to amend NEPA from the Trump
Administration has been widely anticipated, the
astonishing scope of the planned rollback has sent
shockwaves across the country.
NEPA has been an important vehicle for
Crag’s clients and countless other conservation
and community groups. It allows the public
to play a role in decisionmaking for major
projects authorized, funded, or carried out by
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The sheer magnitude of the
Trump Administration’s plan
makes it impossible to fully
describe here. (Many organizations have written
detailed accounts of the proposed changes,
and there are even newly formed organizations
solely dedicated to protecting NEPA — check
out protect NEPA.org). Two critical features help
illustrate the reckless and irresponsible nature of
the plan.
First, the plan eliminates the requirement to
consider “indirect” and “cumulative” impacts.
The most glaring example of this would be climate
change impacts, which can be more remote
in time and space. Say an oil and gas company
seeks authorization to drill a well on federal land.
Under current NEPA rules, the federal agency
landowner has a duty to consider not simply the
direct impacts from construction and drilling,
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but also the potential downstream greenhouse
gas emissions if the well is developed and the
petroleum product released into the market. In
addition, the proposed well could be one of 10
such wells in the area on the same federal land.
Currently, the federal agency is required to
consider the aggregate impacts from development
of all of the wells in the geographic area—the
“cumulative” impact. Under the proposed
new rules, however, federal agencies would be
exempted from considering such downstream
and cumulative impacts, effectively masking a
project’s true environmental consequences.
Second, the Trump Administration’s plan
restricts opportunities for public input in several
ways, including by limiting
the types of projects subject to
review, and, for projects still
subject to review, artificially
shortening the time period. If
the NEPA process is eliminated
or cut short, the public’s ability
to have a voice in decisions
impacting their land, air, water,
and communities is severely
diminished. The tragic (and
likely intended) consequence is
that marginalized communities
that have long felt the
disproportionate impacts of
pollution will no longer have a
seat at the table.

The “twin pillars” of NEPA—informed
decisionmaking
and
meaningful
public
involvement—have been the lodestar for
federal agencies for over 50 years. The Trump
Administration’s plan upends the democratic,
scientifically-based process in favor of cursory
review and rushed decisions that put industry
profits ahead of environmental and community
wellbeing. Case in point: the plan has been cheered
by fossil fuel interests, agribusinesses, and logging
companies, while civil rights organizations,
conservation and community groups, and a
bipartisan collection of lawmakers are urging
rejection of the plan and have vowed to challenge
its approval in court.

Clearcut in the Tongass. The Trump Administration’s proposal would pave the way for
logging like this to evade environmental review under NEPA.
Photo by Oliver Stiefel.
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Client Spotlight: No More
Freeways PDX
by Ka’sha Bernard, Legal Fellow

Albina students protesting diesel above freeway, Portland, OR. Photo courtesy of Aaron Brown.

No More Freeways PDX came to be in 2017 once
the Oregon Legislature passed a house bill funding
the Oregon Department of Transportation’s I-5
Rose Quarter Expansion project. Environmental
activists, “transportation geeks,” and ODOT
skeptics came together at a Northwest Portland bar
to discuss opposing the now $800 million highway
expansion in Portland’s historic Albina district.
Aaron Brown, a community organizer,
campaign organizer, and overall rabble-rouser, got
involved with No More Freeways after previously
working with local government and advocating
for teachers and school bonds. After stepping
down from the Board of Oregon Walks, Aaron
wanted to use his power building skills to address
how dire the need for improved transportation
infrastructure was for Portland. “This is totally
inequitable,” said Aaron, frustrated at how easily
10

ODOT had the money for a highway expansion,
but not for crosswalks in East Portland, which
have put the lives of vulnerable populations at risk.
After helping pass the gas tax in 2016 and
fighting the oil lobby, Aaron realized that local
governments can have a hard time raising
money, while state governments can get donors
lined up and easily raise money for an expensive
expansion project with little public comment or
oversight. One of Aaron’s goals in fighting this
freeway expansion is to advocate for studying
how government agencies work and shedding
light on government entities that do not get a lot
of public attention or scrutiny, such as the Oregon
Transportation Commission.
About 40% of Oregon’s greenhouse gas
emissions come from the transportation sector
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and it looks to be increasing. This highway
expansion is not just a transportation issue, but a
climate issue, and air pollution issue. The students
of Harriet Tubman middle school “will be dealing
with the repercussions of the climate crisis for the
rest of their lives.” Aaron states that ODOT’s role
as a “builder of fossil fuel infrastructure” results
from a “20th century paradigm that we have yet
to move on from.” The injustices that could be
perpetuated by this highway expansion project
will be “exacerbated by the status quo.”
No More Freeways learned about Crag from
local trial attorney, Scott Kocher, who knew the
group would need legal help in its efforts to combat
the highway expansion. By the Spring of 2018,
the group started working with Crag co-founder
Chris Winter, who provided advice that was
“instrumental for help with the public comment.”
As Chris transitioned out of the organization,
Crag connected No More Freeways to
Crag alum Sean Malone to help finish
the public comment. No More Freeways
has since been keeping legal fellow Ka’sha
Bernard in the loop as decisions are made
about the highway expansion.

Tubman Middle School in this fight by going
to PTA meetings. “Showing up and listening to
concerns can be humbling.” One thing Aaron
learned through this relationship building is that
“community organizations do not exist at your
disposal. You have to seek out a common cause
with people. Be gracious and thank people for the
work they’re doing, even if it doesn’t necessarily
overlap with what you’re doing at the moment.”
As the Oregon Department of Transportation
deliberates its final agency decision on the
expansion, Crag will continue to support No
More Freeways as they continue to build its power
base and explore several different legal options for
fighting the freeway expansion, including actions
under the National Environmental Policy Act.

When asked what advice he has
for doing this work, organizing and
fighting freeway expansions, Aaron
says to “really work to build mutually
empowering sustainable relationships
with community partners, especially
those that don’t look like you.” Aaron
engaged the community at Harriet
Photo courtesy of Aaron Brown.
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Achieving Climate Resiliency on the
Oregon Coast in Times of COVID-19
by Anuradha Sawkar, Legal Fellow

Pre-development excavation taking place on Newport’s Spring St. that triggered community advocacy efforts to amend the City’s Geologic
Hazards Code. Photo by Elaine Karnes.

With the onset of the global coronavirus
pandemic, Oregon’s coastal communities are now
facing parallel crises. Amidst this historic health
crisis, climate change and sea level rise continue
to threaten the Oregon coast’s natural ecosystems
and communities. The COVID-19 pandemic is
the new normal within which we must continue
the fight against the threat of climate change on
the Oregon coast. As we work together to respond
to the pandemic, how can we also continue to
work toward a climate resilient future?
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Given Oregon’s mountainous coastline, most
coastal development is sequestered within its
marshy estuaries. This has meant that roads,
homes, and critical infrastructure (such as
hospitals, fire stations, etc.) are set just a few
feet above sea level, and are thus prone to
severe flooding, coastal erosion, and tsunamis.
Despite these risks, development proposals at the
water’s edge have continued unabated. Oregon’s
coastal communities continue to face increased
development pressure from the fossil fuel
industry, including the proposed Jordan Cove
LNG facility in Coos Bay.
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Crag, along with our client-partner the
Oregon Shores Conservation Coalition, and
our community-based allies have long worked
to protect the Oregon coast from the negative
impacts of climate change. This work has often
involved a more reactive approach, using legal
and advocacy strategies to challenge dangerous
development proposals, and put pressure on
decisionmakers to prioritize the long-term
interests of the public and the coastal environment
over the short-term gain of private developers and
polluters. This ongoing work includes everything
from challenging riprap permits (structures that
erode the beach and encourage development
at the water’s edge) to the multi-pronged fight
against Jordan Cove (which, if built, will become
the state’s largest carbon polluter).

continue to support the efforts of Oregon’s coastal
communities to make sure we are better prepared
to respond for what is to come.

OUR CURRENT WORK
1.

Supporting communities in
integrating best scientific
practices for climate
resiliency into their local land
use codes and comprehensive
plans. In a recent success, Crag
and Oregon Shores supported
Newport community
members in their efforts to
persuade the City Council to
adopt amendments to the
Newport Geologic Hazard
Code. Crag is also currently
supporting Clatsop County
community members in
similar proactive efforts in
the ongoing update of their
county comprehensive plan.

2.

Working with community
and conservation allies to
protect eelgrass, an aquatic
plant which can sequester
climate-warming carbon.

While this reactive approach is effective and
necessary, the global pandemic highlights the
importance of shifting toward more proactive
strategies to combat climate change. Given the
impact that COVID-19 will have on the health
and economies of Oregon’s coastal communities,
we must double our efforts to ensure that our
coastal neighbors have the support and resources
required to continue climate mitigation and
adaptation efforts.
Like the pandemic, the climate crisis requires
an evidence-based, global-to-local response. On
the Oregon Coast, it requires the political will,
guided by local advocacy, to move away from
maladaptive land use and legislative policies that
allow development in vulnerable areas, and put the
climate, environment, and people at risk. Within
the new normal of this global pandemic, Crag will
crag.org

A View of the Summit — Spring/Summer 2020

13

Crag Credits

Staff

Courtney Johnson,
Executive Director
Ralph Bloemers,
Senior Staff Attorney
Meriel Darzen, Staff Attorney
Maura Fahey, Staff Attorney
Oliver Stiefel, Staff Attorney
Ka’sha Bernard, Legal Fellow

Board of Directors
Lori Ann Burd
Serin Bussell
Aurora del Val
Chet Lee

Anuradha Sawkar,
Coastal Law Legal Fellow
Suzanne Savell,
Development Director
Patricia Donohue,
Development &
Administrative Assistant
Karen Russell, Bookkeeper
Erin Madden
Courtney Rae
Arla Jean Wood

Interns & Associates – Spring and Summer
Angela Arrington,
Portland State University
Daniel Bornstein, St. John’s
University School of Law
Chris Killmer, Willamette
University College of Law
Bridget O’Brien,
Whitman College

Volunteers

Steve Chase, Drone
Photography & Editing
Abbey Chaver,
Forests &Fire Infographics
Dinah Davis,
Communications/Design
Lori Davidson,
Communications
Astrid Effendy,
Infographics & Creative
Mark Giles,
Forests & Fire Animation
Heidi Hadjuk,
Scientific Research
Carmen Kelly,
Infographics & Creative
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Kara Parker,
Portland State University
Lizzy Pennock, Lewis &
Clark Law School
Lucy Walrod,
Catlin Gabel School
Nico Wedekind, University of
Washington School of Law
Kat King, Data Analysis
Sara Kurtz,
Forest & Fire Animation
Lily Lin, Forest &
Climate Infographics
Robyn Pirie, Forest Waters
Infographics
Yonit Sharaby, Legal
Nick Sheeran, Infographics
& Cartoon
Jae Vyskocil, Graphic Design
(via Catchafire)
Tori West, Forest &
Fire Survey
Lance Woodruff, Storytelling
& Animation

Crag Guardians

Todd and Krissy Biernacki
Lori Ann Burd
Serin Bussell
Don & Robin Chisholm
Caleb Connolly
Margie Curtis
Patricia Donohue
Kathy Eastman
Kristen Eberlin
Christine Fahey
Bill and Karen Farmer
Corinne Handleman
Mick Harris
Emily Hitchcock
Jim Hoffmann
Gillian Holbrook
Judah Jamison
Claudia Keith
Gary Kish

Foundation Support
•
•
•
•
•

The 11th Hour Project
Brainerd Foundation
Bullitt Foundation
Burning Foundation
Columbia Gorge
Environmental
Foundation
• The Harold &
Arlene Schnitzer
CARE Foundation’s
CommuniCare
program (grants
awarded from: Franklin
High School, Grant
High School, Northwest
Academy)
• Deer Creek
Foundation
• Environment Now
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Brian Litmans
Michele Martin
Pam Ore
Caitlin Pope Daum
Lizzy Potter
Fran Recht
Sandi Scheinberg
Ryan Shannon
Shayna Snyder
Jennifer Stout
Margaret Towle-Strong
Alex Tinker
Michele & Richard Van Pelt
Richard Watts
Bonnie White
Chris Winter
Judith Wolfe

• Healy Foundation
• Jubitz Foundation
• Lamb-Baldwin
Foundation
• Charlotte Martin
Foundation
• Meyer Memorial Trust
Oregon Community
Foundation
• Patagonia
• Columbia River
Fund of The Rose
Foundation
• Spirit Mountain
Community Fund
• Wiancko Charitable
Foundation

crag.org

SAVE
THE

DATE
Wild Shots Virtual
12 • 4 • 20
CE L E B R ATE , SUP P O R T,
CO NNE CT

crag.org

A View of the Summit — Spring/Summer 2020

15

NONPROFIT ORG

Crag Law Center
3141 E. Burnside Street
Portland, OR 97214

US POSTAGE

PAID
PORTLAND, OR
PERMIT NO. 1816

Printed on 30% post-consumer
recycled paper.

There is no environmental justice until all communites
have justice. Crag Law Center condemns the
systemic racism in our country and we will continue
to confront injustice while listening to, learning from,
and supporting Black, Indigenous and People of Color
in our community.

BLACK LIVES MATTER

