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INTRODUCTION 

 Climate change is the defining environmental challenge of our time.  In 

Oregon, the effects of a warming planet are clear.  Our state faces increased 

wildfire danger, increased drought, reduced snowpack, reduced water supplies, 

and a rising ocean, all of which disrupt the daily lives of Oregonians across the 

state.  Those effects—while widespread—do not impact the state evenly.  

Often, they disproportionally affect communities that are already 

disadvantaged. 

 Following the legislature’s inability to pass new legislation to address 

climate change in 2020, Governor Brown directed the Department of 

Environmental Quality (“DEQ”) and the Environmental Quality Commission 

(“EQC”) to take action to cap and reduce the emission of greenhouse gases to 

the extent possible under their existing authority.  DEQ and the EQC then 

began an exhaustive public process to develop rules to regulate greenhouse gas 

emissions, with engagement from the public, stakeholders, and regulated 

entities every step of the way.  Consistent with the governor’s directive and the 

legislature’s broad grant of authority to regulate air pollution, the EQC adopted 

the Climate Protection Program (“CPP”) rules in December 2021. 
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 The rules set a declining cap on greenhouse gas emissions from fossil 

fuels used in Oregon, including diesel, gasoline, natural gas, and propane.  The 

rules require fuel suppliers, including natural gas distributors, and certain 

stationary sources to reduce the amount of greenhouse gases resulting from 

their activities.  For covered fuel suppliers, the mechanism for regulating 

emissions involves the distribution of “compliance instruments” to each 

supplier.  A compliance instrument allows a covered fuel supplier to emit the 

equivalent of one metric ton of carbon dioxide.  The number of compliance 

instruments distributed by DEQ declines over time, thereby reducing the 

amount of greenhouse gases emitted.  Covered fuel suppliers may trade 

compliance instruments.  Under the supplier’s permit from DEQ, the amount of 

greenhouse gases the supplier may emit is limited to the number of compliance 

instruments available. Covered fuel suppliers may also meet their requirements, 

in part, by generating credits through investing in certified community climate 

investment organizations, which implement projects that reduce greenhouse gas 

emissions.  For stationary sources, the CPP rules impose a technology and 

operations-based standard that requires the sources to determine the best 

available emissions reductions and then take steps to achieve those reductions. 

 In this facial rule challenge under ORS 183.400, petitioners assert that 

the EQC lacks statutory authority to regulate greenhouse gases at all and lacks 

authority to regulate fuel suppliers as sources of greenhouse gases because they 
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do not combust the fuels themselves.  Petitioners are incorrect.  Under 

ORS chapter 468A, the legislature granted the EQC broad authority to regulate 

air contamination and air pollution from any source “by reason of which” air 

contaminants are emitted.  Greenhouse gases easily fall within the statutory 

definition of “air contaminant.”  Likewise, the legislature broadly authorized 

the EQC to regulate the sources of air contaminants, which includes the fuels 

themselves and the businesses who supply them. 

 Because the CPP rules are within the legislature’s grant of authority to 

the EQC, this court should reject petitioners’ legal arguments and declare that 

the rules are valid. 

STATEMENT OF THE CASE 

 The EQC accepts petitioners’ statements of the case pertaining to this 

court’s jurisdiction.  The EQC otherwise rejects the statements of the case. 

Nature of the Action 

 This action is a facial rule challenge pursuant to ORS 183.400 to the 

administrative rules establishing the CPP, OAR 340-271-0010 to OAR 340-

271-9000.  There are three sets of petitioners in this consolidated action.  In 

case number A178216, Northwest Natural Gas Company, Avista Corporation, 

and Cascade Natural Gas Corporation (“utility petitioners”) ask this court to 

invalidate the CPP rules applicable to natural gas distributors.  In case number 

A178217, a coalition of business associations and individual businesses 
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(“coalition petitioners”) ask this court to invalidate the rules in their entirety.  In 

case number A178218, the Western States Petroleum Association (“WSPA”) 

asks this court to invalidate the rules applicable to fuel suppliers and natural gas 

distributors. 

Questions Presented 

1.  Under ORS 468A.025(3), the EQC is authorized to establish air quality 

standards, including emission standards, for “air contaminants” and “air 

pollution,” which are defined by ORS 468A.005(3) and (5), respectively.  Are 

greenhouse gas emissions from fossil fuels “air contaminants” such that EQC 

can regulate them as “air pollution” under ORS chapter 468A? 

2. Under ORS 468A.025(3) and ORS 468A.040(a), the EQC may require a 

permit for an “air contamination source,” which is defined by 

ORS 468A.005(4) as “any source at, from, or by reason of which there is 

released into the atmosphere any air contaminant.”  Are fuel suppliers a source 

“by reason of which” greenhouse gases are emitted in Oregon? 

3. ORS 468A.020(1) provides that the air pollution laws in ORS chapter 

468A do not apply to certain agricultural operations, equipment used in 

agricultural operations, residential barbeque equipment, and residential heating 

equipment.  Does the CPP’s regulation of fuel suppliers and natural gas 

distributors conflict with ORS 468A.020(1)? 
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4. Do the CPP rules conflict with the statutes governing the low carbon 

fuels standards (“LCFS”) program or with the statutes governing the Public 

Utility Commission (“PUC”)? 

5.  Is the legislature’s grant of authority to the EQC to craft a permitting 

program under ORS 468A.025(3) and ORS 468A.040 an unconstitutional 

delegation of lawmaking power? 

6. Did the EQC substantially comply with the notice requirements in 

ORS 468A.327(1) for regulations affecting large stationary sources? 

Summary of Argument 

1. Yes, greenhouse gases fit within the definition of “air contaminant” and 

can be regulated as “air pollution.”  The legislature defined “air contaminant” 

broadly, and specifically included gases within that definition.  “Air pollution,” 

in turn, is defined as the presence in the outdoor atmosphere of an air 

contaminant in sufficient quantities to be likely to cause injury to the public or 

the environment.  Greenhouse gases—which pose a clear and immediate threat 

to the public and the environment—can be regulated under the plain terms of 

those definitions. 

2. Yes, fuel suppliers and natural gas distributors fit within the statutory 

definition of “air contamination sources.”  That definition is a broad one and 

includes any source “by reason of which” an air contaminant is emitted in 

Oregon.  In keeping with the legislature’s broad grant of authority to protect the 
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public from air contamination and air pollution, the definition covers any source 

that is a tangible cause of the emission of air contaminants, whether by directly 

emitting the contaminants or by supplying the materials that cause the 

emissions.  Necessarily, the supply of fossil fuels is a source by reason of which 

greenhouse gases are emitted in Oregon.  Although the supply of fuel is not the 

only source of the emissions, ORS chapter 468A does not prohibit the EQC 

from choosing to focus its regulatory efforts on fuel suppliers. 

3. No, there is no conflict between the CPP rules and ORS 468A.020(1).  

That statute provides that Oregon’s air pollution laws do not apply to specific 

sources: agricultural operations and equipment, residential barbeque equipment, 

and residential heating equipment.  The rules do not regulate those sources of 

emissions.  Rather, the rules exclusively regulate fuel suppliers and large 

stationary sources. 

4. No, the CPP rules do not conflict with the statutes governing the LCFS 

program or with the PUC statutes.  The LCFS statutes require the EQC to adopt 

rules establishing low carbon fuel standards and establishing a clean fuels 

program to facilitate compliance with those standards.  The LCFS statutes 

contain no substantive standards that restrict the EQC’s authority to regulate the 

emission of greenhouse gases.  No provision of those statutes conflict with the 

CPP rules.  Similarly, the PUC statutes give the commission authority to 

regulate the rates charged by utilities and the discretion to require utilities to 
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take certain actions regarding the services they provide, when the PUC deems 

those actions necessary.  The CPP rules do not usurp the PUC’s authority. 

5. No, the legislature did not violate the constitution when it delegated 

authority to the EQC to regulate sources of air contaminants.  A delegation of 

lawmaking authority is constitutional if the statute contains a full expression of 

legislative policy and sufficient procedural safeguards.  Here, ORS chapter 

468A clearly sets out the legislative policy and that statute, in conjunction with 

the Administrative Procedures Act, establishes robust procedural safeguards for 

the EQC’s rulemaking. 

6. Yes, the EQC substantially complied with the notice requirements in 

ORS 468A.327(1).  That statute requires a rulemaking notice to include a 

statement whether such rules are in addition to federal requirements for large 

stationary sources and explaining the alternatives the EQC considered.  Here, 

DEQ and the EQC engaged in an extensive public process to develop the CPP 

rules.  From the beginning, the public and interested parties were notified that 

the program would create new regulations for greenhouse gas emissions from 

large stationary sources.  In DEQ’s notice of intended action for the draft CPP 

rules—sent to over 20,000 recipients and posted on its website—the department 

included the statement required by ORS 468A.327.  In its notice published in 

the Secretary of State’s bulletin, however, the department omitted the same 

statement. Nevertheless, on these facts, DEQ and the EQC substantially 
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complied with ORS 468A.327.  The public, stakeholders, and regulated entities 

were given ample notice that the CPP would impose new requirements on large 

stationary sources, in addition to existing federal requirements, and that DEQ 

and the EQC considered numerous alternatives in the design of the rules. 

Statement of Facts 

 Under ORS 183.400, the only facts relevant for judicial review are those 

related to compliance with statutory rulemaking procedures.  The coalition 

petitioners raise a procedural challenge to the EQC’s rulemaking notice 

regarding large stationary sources.  The EQC summarizes the facts for that issue 

below, in its response to the coalition petitioners’ first assignment of error.  The 

petitioners do not otherwise challenge the EQC’s procedural compliance. 

 The full text of the CPP rules, OAR 340-271-0010 to OAR 340-271-

9000, are included in WSPA’s excerpt of record.  (WSPA ER 1–78).  The EQC 

provides the following summary of the rules.  As described in OAR 340-271-

0010, the rules are intended to address the harmful effects of climate change 

caused by anthropogenic greenhouse gas emissions.1  Both fuel combustion and 

industrial processes result in emissions of greenhouse gases.  OAR 340-271-

0010(2)(a).  By reducing greenhouse gas emissions from the covered sources, 

 
1  As explained in ORS 468A.210(2), greenhouse gas “means any 

gas that contributes to anthropogenic global warming including, but not limited 
to, carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, 
perfluorocarbons and sulfur hexafluoride.” 
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the rules also aim to reduce other air contaminants, which disproportionately 

impact historically disadvantaged communities.  OAR 340-271-0010(2), (3). 

 To achieve the purposes identified in OAR 340-271-0010, the rules limit 

greenhouse gas emission from two types of sources, fuel suppliers and 

stationary sources.  For fuel suppliers, the rules apply to those whose emissions 

meet or exceed the established thresholds of 200,000 metric tons of carbon 

dioxide equivalent2 (“CO2e”) per year; that threshold declines over time. 

OAR 340-271-0110(3), (4); OAR 340-271-9000.  Based on data existing at the 

time the rules were adopted, there are 19 covered fuel suppliers, comprised of 

three natural gas distributors and 16 suppliers of liquid fuel or propane.  (Rec 

15438).  For those sources, the rules set a declining cap on greenhouse gas 

emissions from fossil fuels used in Oregon, including diesel, gasoline, natural 

gas, and propane.  OAR 340-271-0110(3), (4); OAR 340-271-9000.  The 

mechanism for regulating emissions from covered fuel suppliers involves the 

distribution of “compliance instruments” to each supplier; each compliance 

instrument authorizes the equivalent of one metric ton of carbon dioxide 

emissions.  OAR 340-271-0020(10); OAR 340-271-0140; OAR 340-271-0420.  

 
2  Carbon dioxide equivalent or CO2e means “the unit used to 

measure and compare emissions from various greenhouse gases, based on their 
global warming potential.”  (Rec 1181).  Global warming potential is “the 
amount of heat a greenhouse gas will absorb over time, compared to carbon 
dioxide.”  (Rec 1181).   
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Covered fuel suppliers may trade compliance instruments.  OAR 340-271-0500.  

Under the supplier’s permit from DEQ, the amount of greenhouse gases the 

supplier may emit is limited to the number of compliance instruments available.  

OAR 340-271-0140; OAR 340-271-0420; OAR 340-271-0450.  The number of 

compliance instruments declines over time, thereby reducing the amount of 

greenhouse gases emitted.  OAR 340-271-9000, Table 2.  Covered fuel 

suppliers may also choose to meet their requirements, in part, by generating 

credits through investing in certified community climate organizations, which 

implement projects that reduce greenhouse gas emissions.  OAR 340-271-0810. 

 For covered stationary sources, the CPP rules impose a technology and 

operations-based standard that requires the sources to determine the best 

available emissions reductions and then take steps to achieve those reductions.  

OAR 340-271-0310 to 0330.  A covered stationary source is a large stationary 

source that requires a federal operating permit and has emissions that equal or 

exceed 25,000 metric tons of CO2e per year.  OAR 340-271-0110(5).  Based on 

data existing at the time the rules were adopted, there are 13 covered stationary 

sources.  (Rec 15439). 



 

 

11

ANSWER TO THE COALITION PETITIONERS’ THIRD 
ASSIGNMENT OF ERROR3 

The EQC has statutory authority to regulate greenhouse gases because 

they are air contaminants that cause air pollution as those terms are used in 

ORS 468A.005(2), (3), and (5). 

ANSWER TO WSPA’S FIRST ASSIGNMENT OF ERROR, THE 
UTILITY PETITIONERS’ FIRST ASSIGNMENT OF ERROR, AND THE 

COALITION PETITIONERS’ FOURTH ASSIGNMENT OF ERROR 

The EQC has statutory authority to regulate fuel suppliers because they 

are sources of air contaminants under ORS 468A.005(4). 

Preservation of Error 

 Preservation is not required in a rule challenge under ORS 183.400. 

Standard of Review 

 Whether the CPP rules are within the EQC’s statutory authority is a 

question of law.  See ORS 183.400(3)–(4). 

ARGUMENT 

 The EQC has authority to adopt the CPP rules under ORS chapter 468A.  

To determine the meaning of a statute, this court looks primarily to the text and 

context of the statutory provisions, and, as needed, the pertinent legislative 

 
3  Across the three opening briefs, petitioners raise nine assignments 

of error.  This brief answers related assignments of error and arguments 
together.  The brief also orders its discussion based on breadth of the 
assignment of error, beginning with issue of whether the EQC has the authority 
to regulate greenhouse gas emissions at all and whether fuel supplies are 
sources of air contaminants.       



 

 

12

history.  State v. Gaines, 346 Or 160, 171–72, 206 P3d 1042 (2009).  The text is 

the best evidence of the legislature’s intent.  See PGE v. Bureau of Labor and 

Industries, 317 Or 606, 610, 859 P2d 1143 (1993).  “The proper inquiry focuses 

on what the legislature intended at the time of enactment[.]”  Holcomb v. 

Sunderland, 321 Or 99, 105, 894 P2d 457 (1995).  When a statute contains 

inexact terms, the meaning is always a question of legislative intent, not agency 

discretion. See Springfield Education Assn. v. Springfield School Dist. No. 19, 

290 Or 217, 224–28, 621 P2d 547 (1980) (discussing inexact terms).  When the 

legislature has expressly defined a statutory term, the court is obligated to apply 

that definition.  State v. Couch, 341 Or 610, 617, 147 P3d 322 (2006). 

A. Oregon’s air pollution laws broadly authorize the EQC to regulate 
the causes of air contaminants and air pollution. 

 The purpose of Oregon’s air pollution laws is “to safeguard the air 

resources of the state by controlling, abating and preventing air pollution under 

a program” developed by the EQC that is consistent with the legislature’s 

policy choices.  ORS 468A.015.  The legislature declared that the policy of the 

state is to “restore and maintain the quality of the air resources of the state in a 

condition as free from air pollution as is practicable, consistent with the overall 

public welfare of the state” and to “provide for a statewide program of air 

quality control.”  ORS 468A.010(1)(a), (b).  Further, the “program for the 

control of air pollution in this state shall be undertaken in a progressive manner, 
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and each of its successive objectives shall be sought to be accomplished by 

cooperation and conciliation among all the parties concerned.” 

ORS 468A.010(2). 

 To accomplish those goals, the legislature gave the EQC broad authority 

to identify air contaminants, set standards for air quality and emissions, and 

take actions to reduce air pollution to meet those standards.  Under 

ORS 468A.025(3), the EQC may issue rules to establish air quality standards, 

including emission standards, that “shall set forth the maximum amount of air 

pollution permissible in various categories of air contaminants.”  

ORS 468A.025(3).  Under ORS 468A.040(1), the EQC may issue rules to 

require “permits for air contamination sources classified by type of air 

contaminants, by type of air contamination source or by area of the state.”  

DEQ, operating under the direction of the EQC, has authority to enforce the 

statutes and rules protecting air quality.  ORS 468.035(1)(j); 

ORS 468.045(1)(c); ORS 468.090 through 468.140. 

 The legislature defined the key terms of the air pollution laws in 

ORS 468A.005.  Those terms are: 

 (2) “Air contaminant” means a dust, fume, gas, mist, odor, 
smoke, vapor, pollen, soot, carbon, acid or particulate matter or 
any combination thereof. 
 
 (3) “Air contamination” means the presence in the outdoor 
atmosphere of one or more air contaminants which contribute to a 
condition of air pollution. 
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(4) “Air contamination source” means any source at, from, 

or by reason of which there is emitted into the atmosphere any air 
contaminant, regardless of who the person may be who owns or 
operates the building, premises or other property in, at or on which 
such source is located, or the facility, equipment or other property 
by which the emission is caused or from which the emission 
comes. 

 
  (5) “Air pollution” means the presence in the outdoor 
atmosphere of one or more air contaminants, or any combination 
thereof, in sufficient quantities and of such characteristics and of a 
duration as are or are likely to be injurious to public welfare, to the 
health of human, plant or animal life or to property or to interfere 
unreasonably with enjoyment of life and property throughout such 
area of the state as shall be affected thereby. 
 

The legislature first adopted those definitions in 1961, and they have not been 

amended since.  Or Laws 1961, ch 426, § 3. The plain text of the definitions 

shows the legislature’s intent to grant broad authority to the EQC to regulate air 

contaminants that are harmful to the public and to prevent or abate the emission 

of those contaminants by regulating the sources that cause them. 

B. Anthropogenic greenhouse gases are “air contaminants” that result 
in “air contamination” and “air pollution.” 

In keeping with the expansive grant of authority for the EQC to establish 

air quality standards to limit and prevent harm to the public, the definitions of 

“air contaminant,” “air contamination,” and “air pollution” include any 

substance—and specifically gases—emitted into the outdoor atmosphere that, 

alone or in combination with other substances, is or is likely to be harmful to 

the public.  Anthropogenic greenhouse gases easily fit within the plain text of 
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the definitions in ORS 468A.005(2), (3), and (5) and can therefore be regulated 

by the EQC. 

 The CPP rules cap the “covered emissions” from regulated entities and 

define “covered emissions” as the “anthropogenic greenhouse gases in metric 

tons” of carbon dioxide equivalent (CO2e) that result from the combustion and 

oxidation of fuel or industrial processes.  OAR 340-271-0020(13)–(15); 

OAR 340-271-0110(3)(b)(A); OAR 340-271-0110(4)(b)(A); OAR 340-271-

0110(5)(b)(A). 

Greenhouse gases qualify as an “air contaminant” under 

ORS 468A.005(2) because that term includes gases.  The terms “air 

contamination” and “air pollution” are both functional definitions that refer to 

the harm or risk of harm to the public from the presence of an air contaminant 

in the outdoor atmosphere.  Again, greenhouse gases readily fall within those 

definitions because their presence in the outdoor atmosphere harms the public 

in numerous ways.  As determined by the EQC, “[c]limate change caused by 

anthropogenic greenhouse gas emissions has detrimental effects on the overall 

public welfare of the State of Oregon.”  OAR 340-271-0010(2).  Further, “[f]uel 

combustion and industrial processes result in emissions of greenhouse gases, 

which are air contaminants that cause climate change.” OAR 340-271-

0010(2)(a); see also Oregon Global Warming Commission, Biennial Report to 

the Oregon Legislature 6–8 (2020) (describing impacts of climate change in 
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Oregon) (available at https://www.keeporegoncool.org/reports).  Because 

greenhouse gases fit within the definitions of “air contaminant,” “air 

contamination,” and “air pollution,” the EQC has statutory authority to regulate 

them. 4 

 Despite the plain meaning of those definitions, the coalition petitioners 

contend that the legislature did not intend to authorize the EQC to regulate 

greenhouse gases because, at the time those definitions were adopted in 1961, 

the legislature would not have understood such gases to be harmful.  (Coalition 

Br 39).  But nothing in the text or context of ORS 468A.005 suggests that the 

legislature intended to limit the definitions of “air contaminant,” “air 

contamination,” and “air pollution” to the substances considered harmful at that 

time.  Rather, the text shows that the legislature adopted functional definitions 

that allow the EQC to adapt to changing circumstances and to regulate gases 

whenever they are harmful to the public.  Plainly, the legislature delegated to 

the EQC the authority to classify and regulate air contaminants.  

ORS 468A.025; ORS 468A.040.  Had the legislature intended to select the 

 
4  No petitioner challenges the EQC’s factual determination that 

greenhouse gases are harmful.  In any event, the harms, both present and future, 
from anthropogenic greenhouse gas emissions are amply supported and beyond 
dispute.  
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specific gases that could be regulated, it would have listed those gases in the 

statute instead of delegating authority to the EQC. 

 The coalition petitioners also devote several pages of their brief to 

arguing that laws adopted since 1961, specifically the laws creating the Global 

Warming Commission and the laws authorizing low carbon fuel standards, do 

not authorize the CPP rules limiting greenhouse gas emissions.  (Coalition Br 

41–45).  But whether those statutes authorize the CPP rules is beside the point.  

In determining that greenhouse gases are air contaminants, the EQC relied on 

the definitions adopted by the legislature in 1961. When the legislature created 

the Global Warming Commission, it expressly preserved the EQC’s existing 

authority.5  ORS 468A.200.  The scope of that existing authority is the question 

presented here.  The coalition petitioners also assert that statutes establishing 

the low carbon fuel standards program, ORS 468A.265 to 468A.274, show that 

the legislature intended that program to be the exclusive means of regulating 

greenhouse gas emissions from fossil fuels.  (Coalition Br 43).  As explained 

below in response to WSPA’s third assignment of error, that is incorrect.  More 

generally, the coalition petitioners are wrong to assert that the later-enacted 

 
5  Additionally, the express purpose of the Global Warming 

Commission is to make recommendations to state agencies concerning how to 
reduce greenhouse gas emissions, including exploring a cap-and-trade program.  
ORS 468A.235, 468A.240.   
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statutes and their legislative history control.  As discussed below, the correct 

focus is on what the legislature intended in 1961 when it adopted the 

definitions, not what happened decades later.6 

C. The legislature broadly defined “air contamination sources” to 
include any source “by reason of which” an emission occurs. 

 The core issue in this case is whether the EQC has statutory authority to 

regulate fuel suppliers as “air contamination sources” under ORS 468A.005(4).  

That statute defines “air contamination source” as “any source at, from, or by 

reason of which there is emitted into the atmosphere any air contaminant, 

regardless of * * * who owns or operates * * * the facility, equipment or other 

property by which the emission is caused or from which the emission comes.”  

That definition is expansive.  In keeping with the legislature’s broad grant of 

authority to protect the public from air contamination and air pollution, the 

definition covers any source that is a tangible cause of the emission of air 

contaminants, whether by directly emitting the contaminants or by supplying 

the materials that cause the emissions.  As explained below, fuel suppliers are a 

source “by reason of which” greenhouse gases are emitted in Oregon and thus 

are properly regulated as air contamination sources. 

 
6  The coalition petitioners also assert that construing the definitions 

to reach greenhouse gases would pose constitutional problems because the 
agency would have too much legislative authority.  As discussed below in 
response to WSPA’s third assignment of error, the EQC’s construction of the 
relevant provisions of ORS 468A does not violate the Oregon Constitution.       
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1. The plain text defines “source” in terms of causation. 

 The central term in the definition of “air contamination source” is the 

word “source.”  As relevant here, “source” is defined as “a generative force or 

stimulus : cause, instigator,” “a point of origin or procurement,” and ”a point of 

emanation.”  Webster’s Third New Int’l Dictionary 2177 (unabridged ed 2002).  

The term “source,” then, could refer broadly to a cause of the emission of an air 

contaminant or more narrowly to a physical point of origin or emanation for 

that contaminant.  The remaining terms in ORS 468A.005(4) make clear that 

the legislature intended the broad meaning of “source.” 

 Again, an “air contamination source” is “any source at, from, or by 

reason of which” an air contaminant is emitted.  The term “any,” of course, 

signals the legislature’s intent to include all sources that meet the terms of the 

definition.  In this context, the terms “at * * * which” and “from * * * which” 

both indicate a physical location (or piece of equipment) where an air 

contaminant is emitted.  See Webster’s at 136 (defining “at” as “function word” 

indicating “presence or occurrence in a particular place”); id. at 913 (defining 

“from” as a “function word” indicating “a point or place where an actual 

physical movement (as of departure, withdrawal, or dropping) has its 

beginning”).  For example, greenhouse gases are emitted at a manufacturing 

facility that combusts natural gas and from a vehicle that combusts diesel fuel. 
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In contrast to those place-based terms, “by reason of which” is a broader 

term that is not tethered to a specific location.  “By reason of which” is a 

common, if outdated, phrase that indicates a causal connection.  See, e.g., 

Hough v. Porter, 51 Or 318, 369, 95 P 732 (1908) (“Porter had diverted water 

for irrigation purposes, by reason of which he was cited to appear and show 

cause why he should not be held for contempt of court[.]”) (emphasis added); 

Loggers & Contractors Mach. Co. v. Owen, 193 Or 9, 10, 236 P2d 309 (1951) 

(“He then alleges that plaintiff failed to properly repair said tractor as it had 

agreed to do, by reason of which the tractor broke down and was rendered 

useless for any work.”) (emphasis added).  Further, the dictionary defines the 

idiom “by reason of” as “because of” and ”due to.”  Merriam-Webster’s 

Collegiate Dictionary, Merriam-Webster, https://unabridged-merriam-webster-

com.soll.idm.oclc.org/collegiate/ by%20reason%20of. (last accessed Jan 3, 

2023).  Accordingly, that phrase signals the legislature’s intent to define “air 

contamination source” more broadly than the location where an emission 

originates and to include any source due to which an air contaminant is emitted.  

Stated differently, an “air contamination source” is any source that causes the 

emission of an air contaminant. 

The other terms in ORS 468A.005(4) confirm that meaning.  The 

definition of “air contamination source” applies “regardless of who * * * owns 

or operates * * * the facility, equipment or other property by which the emission 
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is caused or from which the emission comes.”  (Emphasis added).  If the 

legislature had intended a narrow, place-based meaning of “air contamination 

source” it would not have described the definition as applying to facilities, 

equipment, and property “by which the emission is caused.”  Rather, it would 

have simply used the more limited phrase “from which the emission comes.”  

By including the more expansive causal language, in addition to the place-based 

language, the legislature intended the definition to apply to facilities and 

equipment where the emissions originate as well as other property that causes 

the emissions. 

The terms of ORS 468A.005(4) also show that a source is a tangible 

antecedent of the emission.  First, the plain meaning of term “source” requires a 

source to exist prior to the emission; events that happen after the emissions, like 

the purchase of goods, are not a source.  Second, the term “emit” refers to the 

physical process of giving off or releasing an air contaminant.  See Webster’s at 

742 (defining “emit” as “to send out : discharge, release: such as a : to throw or 

give off or out (as effluvia, light, heat, gases, or charged particles) * * * b : 

eject, exude, loose.”).  Similarly, the phrase “facilities, equipment or other 

property by which the emission is caused” suggests that the legislature intended 

there to be a tangible connection between the “facilities,” “equipment,” or 

“other property” and the emissions that result.  An intangible cause of 

emissions—like consumer demand for goods or services—is not a source. 
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In sum, an “air contamination source” is any source that is a tangible 

cause of the emission of an air contaminant, regardless of who owns the 

property that causes the emission or where the emission originates. 

2. The statutory context shows that the legislature intended 
“source” to broadly include the causes of emissions. 

The statutory context in 1961 when the definition of “air contamination 

source” was first adopted, along with the prior versions of Oregon’s air 

pollution statutes, confirm that the legislature intended “air contamination 

source” to include the tangible causes of emissions, not merely the locations or 

equipment where the emission originates.  See State v. Ziska, 355 Or 799, 806, 

334 P3d 964 (2014) (“Analysis of the context of a statute may include prior 

versions of the statute.”).  Since the legislature adopted the definitions now 

codified at ORS 468A.005, it has taken no action to amend those provisions, 

showing that those terms have had the same meaning now that they had in 

1961. 

The legislature first regulated air pollution in 1951 with the adoption of 

the Oregon Air Pollution Control Act, which created the Air Pollution 

Authority.  The purpose of the act was “to prevent the pollution of the air with 

impurities menacing the health and general welfare of the people of the State of 

Oregon.”  Or Laws 1951, ch 425, § 1.  From the beginning, the legislature 

intended the act to operate “uniformly throughout the state” and to be “liberally 



 

 

23

construed” to accomplish the act’s purpose of preventing public harm from air 

pollution.  Or Laws 1951, ch 425, § 1. The legislature authorized the authority 

to “[d]evelop a comprehensive program for the prevention and control of all 

sources of pollution of the air of the state.”  Or Laws 1951, ch 425, § 5(1).  In 

1959, the legislature merged the Air Pollution Authority with the Sanitary 

Authority,7 which had jurisdiction over water pollution, and maintained the 

broad purpose of preserving the “natural purity of the air” and minimizing harm 

from air pollution.  Or Laws 1959, ch 357, § 1. 

In 1961, the legislature substantially revised the air pollution statutes and 

adopted the current definition of “air contamination source,” as noted.  The 

1961 legislation continued the previous legislation’s emphasis on prevention 

and control of air pollution. Or Laws 1961, ch 426, §§ 1–2.  The legislature 

declared that it was the Sanitary Authority’s “duty and responsibility” to 

develop a “comprehensive plan for the control or abatement of existing air 

pollution and for the control or prevention of any new air pollution.”  

Or Laws 1961, ch 426, § 6(1). 

To that end, the legislature instructed the authority to work “with air 

pollution control agencies or civil associations of counties, cities, industries and 

 
7   In the late 1960s, the legislature created the EQC and DEQ, 

assigning them the previous functions of the Sanitary Authority. See 
Or Laws 1969, ch 593. 
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other persons who severally or jointly are or may be the source of air pollution.”  

Or Laws 1961, ch 426, § 6(3).  That provision shows a broad use of the term 

“source,” consistent with the definition in ORS 468A.005(4).  Plainly, the 

legislature considered “counties, cities, industries and other persons” to be 

possible sources of air pollution.  A “source,” then, is not limited to a discrete 

points of origin but rather encompasses political subdivisions of the state, entire 

industries, and other persons that may cause air pollution. 

The enforcement provisions of the 1961 legislation also support a broad 

construction of “source.”  Those provisions use the terms “source” and “cause” 

synonymously.  The legislature directed the Sanitary Authority “to endeavor to 

the fullest extent possible to eliminate the source or cause of the air pollution or 

air contamination” when the authority’s rules or orders were violated.  

Or Laws 1961, ch 426, § 11(1) (emphasis added).  See also Or Laws 1961, ch 

426, § 11(2) (authorizing enforcement actions “to correct or remedy any source 

or cause of any air pollution or air contamination”). 

In conjunction with that enforcement authority, the legislature broadly 

authorized the agency to inspect “any property, premises or place for the 

purpose of investigating either an actual or suspected source of air pollution or 

air contamination or to ascertain compliance or noncompliance with any rule 

regulation or order which it may promulgate.” Or Laws 1961, ch 426, § 10(7) 

(emphasis added).  By using the phrase “any property,” in addition to 
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“premises” and “places,” the legislature signaled its intent that a “source” of air 

contaminants is not limited to specific real property where the emission 

originates but rather extends to “any property” that causes the emission. 

Finally, in recognition of the broad authority to regulate the causes of air 

contamination granted to the agency, the legislature created a process for the 

agency to grant variances to its rules when justified.  Or Laws 1961, ch 426, § 

15.  The authority could grant a variance if it found that strict compliance was 

“inappropriate because of conditions beyond the control of the persons granted 

such variance or because of special circumstances which would render strict 

compliance unreasonable, burdensome or impractical[.]”  That variance process 

indicates that the legislature was well aware of the far-reaching authority it 

granted to the Sanitary Authority and thus provided a mechanism to reduce the 

burden on regulated entities, when necessary. 

In sum, the statutory context for the definition of “air contamination 

source” supports the EQC’s plain-text reading.  Prior legislation tasked the 

agency with the broad goal of preventing and abating air pollution.  The 1961 

legislation continued that broad goal.  More importantly, the 1961 legislature 

used the terms “source” and “cause” synonymously and did not consider a 

“source” of air pollution to be limited to a specific location.  In the six decades 

since the legislature adopted the definition, it has not amended it or otherwise 

called the plain text into question. 
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3. The legislative history does not suggest a narrower meaning of 
“air contamination source” than the plain text. 

 The EQC is not aware of any legislative history that discusses the 

meaning of “air contamination source” or explains why the legislature chose the 

specific definition that became ORS 468A.005(4).  Prior to Oregon’s adoption 

in 1961, New York and Pennsylvania had adopted similar definitions.  NY 

Laws ch 931, sec 1267 (6) (1957); PA Laws No 787, sec 3 (7) (1959).  The 

legislative history, however, does not reveal why the definitions from those 

states were used.  And there are no cases from those jurisdictions discussing the 

term “air contamination source” prior to 1961.8  See Lindell v. Kalugin, 353 Or 

338, 355, 297 P3d 1266, 1276 (2013) (“As a general rule, when the Oregon 

legislature borrows wording from a statute originating in another jurisdiction, 

there is a presumption that the legislature borrowed controlling case law 

interpreting the statute along with it.”). 

Simply put, the text of ORS 468A.005(4) is the best evidence of the 

legislature’s intent, and the legislative history does nothing to suggest that the 

legislature intended a narrow meaning of “air contamination source.”  See 

Gaines, 346 Or at 173 (The court considers “legislative history only for 

whatever it is worth—and what it is worth is for the court to decide.”). 

 
8  The EQC has not found any cases from other jurisdictions 

construing the definition of “air contamination source.” 
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D. Fuel suppliers are a source “by reason of which” greenhouse gases 
are emitted in Oregon. 

 The CPP rules limit the emission of greenhouse gasses by “covered fuel 

suppliers.”  OAR 340-271-0010(3); OAR 340-271-0110.  In general, a “covered 

fuel supplier” is (1) a business that produces, imports, sells, or distributes 

gasoline, diesel, or propane in Oregon or (2) a local distribution company that 

imports, produces, sells, or distributes natural gas in Oregon.  OAR 340-271-

0110(3)(a); OAR 340-271-0110(4)(a).  The rules cap the emissions caused by 

the use of those fuels and then require the covered fuel suppliers to meet a 

declining emissions cap by reducing their emissions or by generating credits 

through investing in certified community climate investment organizations, 

which implement projects that reduce greenhouse gas emissions.  OAR 340-

271-0010(3); OAR 340-271-0420 to -0900. 

 As just explained, an “air contamination source” is any source that is a 

tangible cause of the emissions, regardless of who owns the property that causes 

the emission or who owns the property where the emission originates.  

Businesses that supply fossil fuels are a necessary, tangible cause of the 

greenhouse gas emissions that result from their combustion.  Without those 

fuels, there would be no emissions at all. 

To be sure, the end users that combust the fuels are also a source of the 

emissions.  But nothing in the definition of “air contamination source” suggests 
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that an emission can have only one source.  Rather, the plain text includes “any 

source * * * by reason of which” the contaminant is emitted.  Additionally, the 

ownership clause of ORS 468A.005(4) states that it does not matter who owns 

the property that causes the emission or where the emission occurs.  Thus, it 

does not matter that the fuel suppliers do not own the equipment that combusts 

the fuel or the facilities where the fuel is combusted.  They are a tangible cause 

of the emissions and can therefore be regulated as “air contamination 

source[s].” 

E. Petitioners’ construction and application of ORS 468A.005(4) cannot 
be reconciled with the text of the statute. 

 The utility petitioners and WSPA assert that the legislature did not intend 

for the definition of “air contamination source” to regulate those who supply the 

fuel that is combusted by end users.  The coalition petitioners join those 

arguments.  In petitioners’ view, the EQC can only regulate the end users of 

fuel.  That argument fails because it is inconsistent with the plain text of 

ORS 468A.005(4) and the surrounding context.  Neither WSPA nor the utility 

petitioners offer a construction of ORS 468A.005(4) that accounts for the words 

the legislature actually used in defining “air contamination source.” 

 In general, petitioners assert that the legislature did not expressly 

contemplate the EQC regulating fuel suppliers as a way of reducing air 

pollution from combustion.  But the way to determine legislative intent is to 
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look at the actual words used by the legislature.  The definition of “air 

contamination source” is intentionally broad.  And the legislature gave the EQC 

a large measure of discretion to develop programs for protecting the public 

from air pollution by regulating its sources.  There is nothing novel about the 

EQC regulating the causes of air pollution.  As the Attorney General explained 

over 50 years ago, 

 The Legislative Assembly has, by this comprehensive 
definition of “air contamination source,” provided broad authority 
to the Department of Environmental Quality to classify and 
regulate air contamination sources in order to carry out its air 
pollution control function. Obviously, the Legislature could not 
have itemized every conceivable source of air contamination in the 
statutes empowering the department to control and abate air 
pollution. New sources of air contamination are continuously 
developing in this technological age. What was not considered an 
air contamination source last year may be recognized as such this 
year or next year. 
 

35 Op Atty Gen 1169 (1972). Although the legislature in 1961 may not have 

specifically envisioned the grave risk Oregonians currently face from climate 

change, the legislature fully recognized that sources of air contaminants needed 

to be regulated to protect the public and empowered the EQC to adopt rules to 

that end. 

1. Petitioners’ arguments do not engage with the full text of 
ORS 468A.005(4). 

 Beginning with the utility petitioners, they contend that the dictionary 

definition of “emit” limits an “air contamination source” to the entity that 
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combusts the fuel.  (Utility Br 14–15).  Specifically, they assert that natural gas 

distributors (or other fuel suppliers) “do not emit greenhouse gas emissions 

regulated by the Rule—rather, it is their customers that are responsible for such 

emissions.”  (Utility Br 14–15).  The utility petitioners do not address any of the 

other words in the text of ORS 468A.005(4), much less offer a principled 

construction of the statute that explains what it means for a source to be a 

“reason by which” air contaminants are emitted.  Plainly, the distributors of 

natural gas are a reason by which greenhouse gases are emitted in Oregon. The 

utility petitioners’ cramped interpretation cannot be reconciled with the plain 

text of the statute, as construed above. 

 Rather than engaging with the words used by the legislature, the utility 

petitioners resort to the general proposition that an agency must have a “clearly 

defined statutory grant of authority” for the rules it adopts, citing Or. 

Newspaper Publishers Ass’n v. Peterson, 244 Or 116, 123, 415 P2d 21 (1966), 

and then claim that ORS 468A.005(4) does not “clearly” encompass natural gas 

distributors.  (Utility Br 13).  Petitioners misread Peterson.  It is black-letter law 

that “an agency has only those powers that the legislature grants and cannot 

exercise authority that it does not have.” SAIF v. Shipley, 326 Or 557, 561, 955 

P2d 244 (1998).  Peterson stands for that principle; it does not establish a 

stricter rule of construction or a heightened standard of review when a court 

assesses whether an agency has authority for its rules. 
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 Here, the EQC has express authority to adopt rules that regulate “air 

contamination sources.”  The question is what that term means.  Because the 

definition encompasses natural gas distributors as an air contamination source, 

the EQC has clear authority to regulate them.  For the same reason, the utility 

petitioners’ discussion of cases in which the Oregon appellate courts have 

concluded that an agency exceeded its statutory authority say nothing about the 

specific statutory construction question presented here.  (Utility Br 15–18). 

 WSPA’s textual arguments are equally flawed.  WSPA focuses on the 

term “source” and asserts that the term “in the context of air pollution means a 

specific location or equipment that directly emits air contaminants.”  (WSPA Br 

19).  Later, WSPA asserts that the term refers “to equipment or process [sic] 

within an operation or facility that causes air pollution.”  (WSPA Br 21).  

WSPA, however, spends little time explaining the actual words used by the 

legislature.  Curiously, when WSPA does engage with the text, its argument 

appears to support the EQC’s reading.  On page 21, WSPA asserts that the 

phrase “by reason of which” refers to “a component, input, or activity that in 

combination with another results in emission of air contaminants.”  (WSPA Br 

21).  Fuel, of course, is an “input” that, when combusted, results in the emission 

of air contaminants. 

WSPA’s argument that an “air contamination source” must be “a specific 

location or equipment that directly emits air contaminants” is far narrower than 
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the first clause of ORS 468A.005(4).  Again, that clause defines “air 

contamination source” as “any source at, from, or by reason of which there is 

emitted into the atmosphere any air contaminant.”  If the legislature had 

intended to limit the EQC to regulating a specific location or specific piece of 

equipment that directly emits a contaminant, the legislature would have used 

those limited terms.  The phrase “any source * * * by reason of which” air 

contaminants are emitted is much broader than a specific location or piece of 

equipment that emits a contaminant. 

 The next clause of ORS 468A.005(4) continues the broad meaning of “air 

contamination source” by including any source “regardless of who the person 

may be who owns or operates the building, premises or other property in, at or 

on which such source is located, or the facility, equipment or other property by 

which the emission is caused or from which the emission comes.”  That clause 

plainly indicates a broad definition that includes both specific locations and 

equipment, (“building,” “premises,” “facility,” and “equipment”) as well as 

“other property” where a source is located and “other property by which the 

emission is caused or from which the emission comes.”  Neither WSPA nor the 

utility petitioners offer a reading of ORS 468A.005(4) that explains the breadth 

of those terms.  Nor do they address the statute’s clear emphasis on any source 

that causes emissions rather than referencing only specific locations where an 

emission occurs. 
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 WSPA also argues that the definition of “air contamination source” does 

not extend to a business or operation as a whole, and so the EQC cannot 

regulate fuel suppliers.  (WSPA Br 20–22). That argument is misplaced.  As 

noted, the definition of “air contamination source” applies regardless of the 

“person” who “owns or operates” the “facility, equipment or other property” 

which causes the emission.  ORS 468A.005(4).  Under ORS 468.005(5), 

“person” is broadly defined to include natural persons and businesses.  The 

clear intent of the legislature is to authorize the regulation of any air 

contamination source without regard to ownership of the source.  Of necessity, 

an air contamination source must be owned and operated by someone, and it is 

that person who is responsible for ensuring that the source complies with the 

applicable regulations.  Here, the various fuels distributed in Oregon result in 

greenhouse gas emissions, and the suppliers of those fuels are the owners and 

operators of that source.  Accordingly, they are subject to regulation. 

2. Petitioners’ context arguments do not support a narrow 
construction of ORS 468A.005(4). 

a. Petitioners’ context arguments improperly rely on 
statutes that postdate the adoption of ORS 468A.005(4). 

 The utility petitioners and WSPA both make lengthy context arguments 

to explain why the legislature must have intended “air contamination source” to 

have a narrow meaning, notwithstanding the broad terms used in the definition.  

There are two fatal flaws in their context arguments.  First, they rely exclusively 
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on statutes—both from Oregon and elsewhere—that postdate the legislature’s 

adoption of ORS 468A.005(4), which occurred in 1961.  Second, petitioners do 

not identify any post-1961 statute that shows an intent to narrow the meaning of 

ORS 468A.005(4). 

 When this court construes a statute, its goal is to determine the intent of 

the legislature at the time the law was passed.  SAIF v. Ward, 369 Or 384, 394, 

506 P3d 386 (2022).  Accordingly, when examining statutory context, the most 

relevant statutes are those that existed at the time of enactment.  Laws passed by 

future legislatures provide little, if any, insight into what a previous legislature 

intended when it adopted a prior statute.  “The views legislators have of 

existing law may shed light on a new enactment, but it is of no weight in 

interpreting a law enacted by their predecessors.” DeFazio v. WPPSS, 296 Or 

550, 561, 679 P2d 1316 (1984) (discussing testimony before legislature about 

existing law); see also South Beach Marina, Inc. v. Dept. of Revenue, 301 Or 

524, 531 n 8, 724 P2d 788 (1986) (“A later legislature’s interpretation of an 

earlier legislature’s intent may be incorrect.”). 

 The utility petitioners’ context arguments rely on statutes that were 

adopted after 1961. (See Utility Br 20–26).  So do WSPA’s context arguments.  

(WSPA Br 23–27).  Petitioners do not explain how the later-enacted statutes 

have any direct bearing on what the legislature intended in 1961.  To be sure, in 

construing multiple statutes, the courts seek to reconcile them, regardless of the 
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date of enactment. ORS 174.010.  But that principle does not mean that the 

court interprets an older statute to conform to the meaning of a newer one, as 

petitioners appear to suggest.  Although a later-enacted statute can be helpful 

“for the purpose of demonstrating consistency (or inconsistency) in word usage 

over time as indirect evidence of what the enacting legislature most likely 

intended,” Halperin v. Pitts, 352 Or 482, 490, 287 P3d 1069 (2012), that 

principle carries no force here because the legislature specifically defined the 

relevant terms. 

 Ultimately, the most significant point to draw from many air pollution 

statutes that the legislature has enacted since 1961 is that none of them have 

amended the definition of “air contamination source” in any way.  Nor have 

they changed the other definitions in ORS 468A.005.  Had the legislature 

intended to alter those core definitions, it would have done so expressly.  

Instead, the legislature built the current laws regulating air pollution on those 

foundational definitions, demonstrating its intent to carry the original meaning 

forward. 

b. The later-enacted statutes do not support a narrow 
construction of ORS 468A.005(4). 

 The utility petitioners and WSPA provide a laundry list of statutes that 

they claim show that their narrow construction of ORS 468A.005(4) is the 

correct one.  Setting aside their failure to follow Oregon’s established principles 
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of statutory construction, the legislature’s choice to direct the EQC to take 

specific action regarding air contamination sources or to authorize such action 

does nothing to cast doubt on the broad meaning of “air contamination source” 

reflected in the plain text.  Rather, those statutes are consistent with the scope of 

authority the legislature delegated in 1961. 

 For example, petitioners note that ORS 468A.050 (first adopted in 1969) 

authorizes the EQC to adopt rules establishing reporting requirements for “air 

contamination sources” and that a separate statute, ORS 468A.280 (adopted in 

2009), provides authority for the EQC to require reporting by suppliers of 

electricity and fuel.  In petitioners’ view, the EQC’s construction of “air 

contamination source” would render ORS 468A.280 superfluous.  They are 

wrong. 

 Under ORS 468A.050, the EQC “may require registration or reporting or 

both for any” class of air contamination source.  Under ORS 468A.280, the 

legislature provided that “in addition to any registration and reporting that may 

be required under ORS 468A.050,” the EQC may require reporting of the 

greenhouse gas emissions attributable to electricity and fuel supplied in Oregon.  

The adoption of ORS 468A.280 in 2009 does not support a narrow reading of 

“air contamination source” and the EQC’s construction does not render 

ORS 468A.280 superfluous.  Plainly, the legislature contemplated that the EQC 

had existing authority to require reporting by some of those sources, based on 
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the express reference to ORS 468A.050.  Of course, part of the authority 

granted by ORS 468A.280 is new.  Under ORS 468A.050, the EQC does not 

appear to have authority to require information concerning electricity that was 

generated out-of-state, because that is not a source of air contamination in 

Oregon. 

 The express authorization to require reporting for fossil fuel suppliers 

serves two goals, distinct from ORS 468A.050.  First, it makes clear that fuel 

suppliers can be regulated.  Although the EQC believes that it has possessed 

that authority since 1961, that point is disputed as shown by this case.  And 

given the politically fraught landscape for the regulation of greenhouse gases, it 

is entirely sensible for the legislature to specify the scope of the EQC’s 

authority as a way to head off future litigation.  See Cascadia Wildlands v. 

Dept. of Fish and Wildlife, 300 Or App 648, 455 P3d 950 (2019) (legislature 

passed law “ratifying” ODFW rule, which had the effect of mooting pending 

rule challenge).  Second, the legislature provided specific guidance in 

ORS 468A.280(5) for the types of information the EQC may ask for and how it 

can be reported.  Thus, the legislature gave additional instruction to the EQC 

that is not contained in ORS 468A.050.  Accordingly, and contrary to 

petitioners’ arguments, the EQC’s construction of “air contamination sources” 

does not render ORS 468A.280 superfluous and that statute does not support a 

narrow construction of ORS 468A.005(4). 
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 Petitioners also cite the statutes that regulate toxic emissions from 

stationary sources, ORS 468A.335 to 468A.343; the statutes governing motor 

vehicles, ORS 468A.350 to ORS 468A.400; and the statutes governing solid 

fuel burning devices, ORS 468A.460 to ORS 468A.467.  But there is no 

inconsistency between the broad definition in ORS 468A.005(4) and the 

specific direction and authorization provided by the legislature regarding those 

particular sources of air contaminants.  Whenever the legislature grants an 

agency general rulemaking authority, the legislature can always provide more 

specific direction to the agency and decide for itself how and what to regulate. 

WSPA also asserts that “source” is a term of art in context of air 

pollution and urges the court to examine how the Clean Air Act and air 

pollution laws in other states address the term.  (WSPA Br 23-24).  Once again, 

however, WSPA engages in an ahistorical examination of ORS 468A.005(4).  

To begin, none of the statutes or regulations WSPA cites show that “source” is 

presently a term of art.  Regardless, WSPA presents no evidence that “source” 

was a term of art in 1961 when the legislature adopted the definition of “air 

contamination source.”  See Comcast Corp. v. Dept. of Revenue, 356 Or 282, 

307–13, 337 P3d 768 (2014) (examining the meaning of “data transmission 

services” as that term of art was used at the time of enactment).  Moreover, 

because “air contamination source” is a statutorily defined term, it would make 

little sense for the legislature to provide a specific definition, but then intend to 
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incorporate a specialized meaning of “source,” from subsequently adopted and 

implemented regulations in other jurisdictions, to limit the broad terms of the 

text itself.9 

Lastly, the utility petitioners assert that the EQC’s construction of 

ORS 468A.005(4) and its application to natural gas distributors is inconsistent 

with the low carbon fuel standards program established by ORS 468A.265 to 

468A.277.  (Utility Br 24–25).  There is no inconsistency.  As explained below 

in response to WSPA’s second assignment of error, there is not conflict 

between the EQC’s construction of ORS 468A.005(4), the CPP rules, and the 

LCFS statutes.  Moreover, as discussed above, the legislature’s adoption of that 

program in 2009 does not speak to the legislature’s intent in adopting 

ORS 468A.005(4) in 1961. 

In sum, petitioners’ context arguments are misplaced.  They do not show 

any intent by the legislature to narrow the meaning of the terms used in 

ORS 468A.005(4). 

 
9    Petitioners’ Clean Air Act arguments are also misguided because 

the federal law sets a floor for regulation, not a ceiling.  See, e.g., Union Elec. 
Co. v. E.P.A., 427 US 246, 263–64, 96 S Ct 2518, 2528, 49 L Ed 2d 474 (1976) 
(explaining that states may adopt stricter standards than those imposed by the 
CAA).    
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3. The legislative history does not support petitioners’ attempt to 
narrow the broad terms used in ORS 468A.005(4). 

 The utility petitioners and WSPA also engage in a lengthy discussion of 

the legislative history for the 1961 legislation and for subsequent bills related to 

air pollution.  (Utility Br 26–29; WSPA Br 28–39).  Petitioners, however, fail to 

identify any legislative history that discusses the definition of “air 

contamination source,” either in 1961 or later. 

 At bottom, petitioners argue that if the legislature had intended to 

regulate fuel suppliers and natural gas distributors as “air contamination 

sources,” the legislative history would include a discussion to that effect.  But 

that is not how this court considers legislative history in construing a statute.  

First, the words of the statute are always primary.  See Gaines, 346 Or at 172–

73 (“[A] party seeking to overcome seemingly plain and unambiguous text with 

legislative history has a difficult task before it.”).  Second, silence in the 

legislative history does not permit the court to draw any inferences about the 

meaning of a statute, much less permit the court to narrow the broad language 

presented here.  See Wyers v. American Medial Response Northwest, Inc., 360 

Or 211, 227, 377 P3d 570 (2016) (“[D]rawing conclusions from silence in 

legislative history misapprehends the nature of legislative history itself, which 

often is designed not to explain to future courts the intended meaning of a 

statute, but rather to persuade legislative colleagues to vote in a particular 
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way.”).  Third, petitioners’ reliance on legislative history for laws that post-date 

the adoption of the definition of “air contamination source” in 1961 is wholly 

misplaced, as discussed above.  See DeFazio, 296 Or at 561 (Statements of 

legislators are “of no weight in interpreting a law enacted by their 

predecessors.”) 

 Finally, petitioners assert that the legislatures’ inability to pass 

greenhouse gas cap-and-reduce legislation in 2019 and 2020 indicates that the 

definition of “air contamination source” does not extend to fuel suppliers, 

because they were specifically included in that proposed legislation.10  The 

legislature’s inability to adopt climate change legislation, however, has no 

bearing on the meaning of ORS 468A.005(4), which was adopted decades 

earlier. See, e.g., State v. Ofodrinwa, 353 Or 507, 522 n 15, 300 P3d 154 (2013) 

(“Ordinarily, the failure to enact legislation, such as a proposed definition, does 

not provide persuasive evidence of the legislature’s intent.”). 

4. Petitioners’ argument that the legislature did not intend for the 
EQC to have broad authority over sources of air 
contamination is misplaced. 

 Petitioners also argue that if the EQC can regulate fuel suppliers, then the 

EQC’s “power would extend to virtually all elements of the Oregon economy.”  

 
10  The 2019 and 2020 legislation would have authorized a program 

that included much broader elements than the CPP rules, such as authority to 
sell compliance instruments at auction.  See HB 2020, sec 34 (2019); SB 1530, 
sec 28 (2020).   
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(Utility Br at 18; WSPA Br 55–56 (asserting that there are few businesses that 

cannot be tied to an increase in emissions)).  In making those arguments, 

petitioners suggest that the CPP rules represent an expansion of the EQC’s 

authority that the legislature did not authorize. 

 That is not the case.  As explained above, since 1961 the legislature has 

granted the EQC broad authority to regulate the causes of air contamination.  

Even under petitioners’ narrower view of the statute, the EQC can regulate 

direct emissions from the combustion of fossil fuels, aside from the exclusions 

set out in ORS 468A.020.  For example, the EQC can regulate the emissions 

from gas appliances used by stores and restaurants, apartment buildings and 

condominiums, and smaller residences (with the exclusion of heating 

equipment and barbeque equipment).  The EQC can regulate the emissions 

from motor vehicles with internal combustion engines.  And the EQC can 

regulate emissions from industrial equipment and facilities.  Moreover, the 

specific exclusions in ORS 468A.020 for the application of chapter 468A 

exemplify the breadth of the EQC’s authority.  But for ORS 468A.020, the 

EQC could directly regulate agricultural operations and equipment, heating in 

smaller residences, and barbeques, just as the EQC can regulate the direct 

emissions of industrial equipment and operations, apartment buildings, and 

restaurants.  Plainly, the legislature intended the EQC to have broad authority. 
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 At the time of adoption, the CPP rules applied to 19 fuel suppliers, which 

are the only entities that exceed the emissions threshold of 200,000 MT CO2e.  

(Rec 15438). As the threshold lowers over time, additional fuel supplies will be 

subject to regulation.  But the number of entities will not rise dramatically, and 

that number is orders of magnitude smaller than the number of entities that the 

EQC could regulate at the point of combustion, but has exercised its discretion 

not to regulate. 

 As described above, the legislature tasked the EQC with controlling, 

preventing, and abating air pollution.  ORS 468A.015.  It is unsurprising, then, 

that the legislature granted the EQC authority commensurate to that goal by 

empowering it to regulate the sources of air pollution, whatever they may be.  

When an air contaminant is emitted by many sources throughout the state, as 

greenhouse gases are, the EQC has authority to regulate those sources to 

control, prevent, and abate pollution.  Were it otherwise, the EQC would be 

unable to meet the fundamental goal of protecting Oregonians from the harms 

that follow from air pollution. 

 There are, of course, both practical and political limitations on how the 

EQC can regulate.  Although the EQC has authority to regulate most direct 

sources of emissions, it is often inefficient and administratively difficult to do 

so.  The EQC’s rules governing vehicle emissions in the Portland Metro area 

and the Rogue Valley are the exceptions that prove the rule.  To deal with air 
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pollution from vehicle emissions in those locations, the EQC adopted rules that 

apply to most motor vehicles and require inspections and certification for those 

vehicles to operate.  See OAR 340, div 256.  Those rules are an effective way to 

deal with emissions from the on-road use of motor vehicles, a type of 

equipment that is already subject to extensive state and federal regulation, 

including requirements for licensure and registration by vehicle owners.  Here, 

it would be impractical to regulate the millions of individual sources in Oregon 

that directly emit greenhouse gases.  Instead, the EQC opted to regulate the fuel 

suppliers that are a necessary cause of those downstream emissions. 

 The political process also imposes checks on the EQC’s exercise of its 

authority.  The EQC and DEQ are parts of the executive branch.  The governor 

has the power to appoint members of the EQC, subject to senate confirmation.  

ORS 468.010(1).  The governor can remove commission members at any time.  

ORS 468.010(2).  As with these rules, the governor can set the policy direction 

for the EQC, within its statutory authority.  Although the commissioners are not 

elected, the governor is, and she can set policy consistent with needs of the 

state.  Additionally, the EQC must comply with the procedural requirements of 

the APA, which help to ensure that the EQC is responsive to public input in 

developing its rules. 

 Turning to the legislature, as with other matters of state government, the 

legislature controls the state budget and can step in at any point to restrict an 
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agency’s existing authority or to provide policy direction, via new legislation.  

The legislature has frequently done so.  For example, in 2017 the legislature 

amended the statutes governing the low carbon fuel standards program to add 

provisions aimed at containing costs and avoiding shortages in fuel.  2017 

Or Laws ch 750, sections 159–167.  Similarly, in 2018, the legislature imposed 

specific requirements and policy direction for the Cleaner Air Oregon program, 

governing toxic air emissions.  Or Laws 2018, ch 102. 

 In sum, the legislature gave the EQC broad authority to regulate the 

causes of air pollution.  The authority, however, is limited by the terms of the 

statute, by the practical realities of regulating a particular type of emission, and 

by the political process. 

F. The term “emission standards,” as used in ORS 468A.025(3), does 
not prohibit the CPP Rules. 

 Under ORS 468A.025(3), the EQC “may establish air quality standards 

including emission standards for the entire state or an area of the state. The 

standards shall set forth the maximum amount of air pollution permissible in 

various categories of air contaminants and may differentiate between different 

areas of the state, different air contaminants and different air contamination 

sources or classes thereof.”  The plain terms of the statute describe the content 

and purpose of air quality standards, including emission standards.  When 

adopting those standards, the legislature required the EQC to set the maximum 
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amount of a particular contaminant—i.e., cap the permissible emissions of that 

contaminant—and gave the EQC discretion to differentiate between different 

sources of the contaminant.  The CPP rules do just that.  They set the maximum 

amount of greenhouse gases that can be emitted from particular sources. 

 Despite the plain text of ORS 468A.025(3), WSPA asserts the term 

“emission standards” limits the EQC to regulating the release of air 

contaminants “from a specific location/facility or type of good that directly 

emits air pollution.”  (WSPA Br 41).  WSPA misreads the statute. 

 Nothing in the text of ORS 468A.025(3) suggests that the legislature 

intended to impose a limitation on the types of sources that could be regulated 

under an emission standard.  Rather, the statute uses the defined term “air 

contamination source,” which, as discussed above, includes sources like fuel 

suppliers that are a necessary cause of the emission of air contaminants.  

Because fuel suppliers are an “air contamination source” for greenhouse gasses, 

the EQC has authority under ORS 468A.025(3) to adopt standards that cap the 

emissions attributable to suppliers. 

Notably, WSPA’s lengthy argument on the meaning of “emission 

standards” contains no discussion of the second sentence of ORS 468.025(3), 

which defines the content of air quality standards, including emission standards.  

(See WSPA Br 39–47.) Instead, WSPA isolates the term “emission standards,” 

claims that it is undefined, and then looks to laws in other jurisdictions for its 
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meaning.  (WSPA Br 40–41).  But there is no indication that the legislature 

intended to rely on any other jurisdiction to define “emission standards” when 

ORS 468A.025(3) itself describes the content of an emission standard. 

WSPA also points to other statutes where the legislature has directed the 

EQC to adopt emission standards for particular sources, including motor 

vehicles, ORS 468A.360; lawn equipment, 468A.363; and woodstoves, 

ORS 468A.465.  (WSPA Br 41–42).  But those statutes are simply specific 

direction to the EQC to set standards for those sources; they do not purport to 

narrow the grant of authority to the EQC to establish emission standards under 

ORS 468A.025(3).  Moreover, all of the statutes WSPA cites were adopted after 

the legislature initially adopted ORS 468A.025(3) in 1961 and after the 

legislature added the phrase “including emission standards” in 1969.  Those 

statutes provide no insight into what the legislature intended at the time of 

adoption. 

WSPA’s discussion of legislative history is also unavailing.  Most 

importantly, the legislative history does not—indeed cannot—call the plain 

meaning of ORS 468A.025(3) into question. In any event, WSPA admits that 

there is no discussion in that history concerning why the legislature added the 

term “emission standard” in 1969.  (WSPA Br 45).  And the key portion of 
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ORS 468A.025(3) that describes the content of air quality standards was part of 

the original legislation in 1961.11  See Or Laws 1961, ch 426, § 7. 

In sum, this court should reject WSPA’s argument because the plain text 

of ORS 468A.025(3) authorizes the EQC to establish the maximum amount of 

greenhouse gases that can be emitted from air contamination sources, which 

includes fuel suppliers. 

ANSWER TO COALITION PETITIONERS’ SECOND ASSIGNMENT 
OF ERROR 

The CPP rules do not conflict with ORS 468A.020(1) because they do 

not regulate agricultural operations and equipment, residential barbeque 

equipment, or residential heating equipment. 

Preservation of Error 

 Preservation is not required in a rule challenge under ORS 183.400. 

Standard of Review 

 Whether the CPP rules are within the EQC’s statutory authority is a 

question of law.  See ORS 183.400(3)–(4). 

 
11  WSPA claims that the 1969 addition of “emission standard” was in 

response to early versions of the Clean Air Act.  But the operative language in 
ORS 468A.025(3), adopted in 1961, predates the portions of the Clean Air Act 
that WSPA relies on to restrict the meaning of “emission standard.”  (See 
WSPA Br 46–47 (relying on Clean Air Act of 1963 and 1967)).   
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ARGUMENT 

 Under ORS 468A.020(1), the air pollution laws in ORS chapter 468A 

“do not apply” to four categories of operations or equipment (with certain 

exceptions), each of which could be a source of air contamination: agricultural 

operations; equipment used in agricultural operations; residential barbecue 

equipment; and residential heating equipment.  The coalition petitioners 

contend that the CPP rules violate ORS 468A.020(1) by regulating the 

emissions generated by each of those forbidden categories.  (Coalition Br 28–

34).  Petitioners’ argument fails for the simple reason that the CPP rules do not 

apply to any of those four categories.  As noted above, the CPP rules impose 

obligations on covered fuel suppliers and covered stationary sources only. 

 Agricultural operations and equipment, barbeques, and heating 

equipment are all potential sources of air contaminants.  By its plain terms, 

ORS 468A.020(1) bars application of chapter 468A to those specific sources.  

But the statute does not limit the EQC’s ability to regulate other sources that 

may also be a cause of the emissions from the excluded sources.  As explained 

above, ORS 468A.005(4) authorizes the regulation of “any source” of air 

contaminants, including the fuels that are combusted by end users.  Here, the 

CPP rules regulate fuel suppliers only and impose no obligations on the sources 

listed in ORS 468A.020(1).  To be sure, in calculating the total emissions from 

a covered fuel supplier, the rules do not carve out any fuel that may be used in 



 

 

50

agricultural operations or by agricultural equipment, residential barbeques, and 

residential heating equipment.  See OAR 340-271-110(3) and (4).  But the rules 

do not need to because they do not regulate the forbidden categories of air 

contamination sources. 

 The other provisions of ORS 468A.020 confirm that construction of the 

statute.  In ORS 468A.020(3), the legislature provided that certain provisions of 

ORS chapter 468A “do not apply to carbon dioxide emissions from the 

combustion or decomposition of biomass.”  Based on that provision, the CPP 

rules exempt biomass emissions.  OAR 340-271-0110(3)(b)(B)(i) and 

(4)(b)(B)(i).  Had the legislature intended to prohibit all regulation of the 

emissions that may result from agricultural operations, agricultural equipment, 

residential barbeques, and residential heating equipment instead of direct 

regulation of those sources, it would have used language similar to that in 

ORS 468A.020(3). 

ANSWER TO WSPA’S SECOND ASSIGNMENT OF ERROR 

The CPP rules do not conflict with the statutes governing the low carbon 

fuels standards program. 

Preservation of Error 

 Preservation is not required in a rule challenge under ORS 183.400. 
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Standard of Review 

 Whether the CPP rules are within the EQC’s statutory authority is a 

question of law.  See ORS 183.400(3)–(4). 

ARGUMENT 

WSPA broadly asserts that the CPP rules “contravene” the statutes 

authorizing the low carbon fuels standards program (“LCFS”), ORS 468A.265–

.274.  (WSPA Br 49–50).  That is incorrect.  There is no conflict between the 

two. 

Under ORS 468A.265 to ORS 468A.277, the legislature directed the 

EQC to issue rules establishing low carbon fuel standards.  The EQC 

 (a) Shall adopt low carbon fuel standards for gasoline, diesel 
and fuels used as substitutes or alternatives for gasoline or diesel; 
and 
  (b) Shall adopt a clean fuels program for facilitating 
compliance with the low carbon fuel standards and for managing 
and containing the costs of compliance with the low carbon fuel 
standards, in accordance with the requirements of ORS 468A.265 
to 468A.277 
 

ORS 468A.266(1). 

Then in ORS 468A.266(2), the legislature gave the EQC broad discretion 

to craft the rules, including adopting a schedule to phase in implementation and 

establishing standards to measure the greenhouse gas emissions attributable to 

fuels.  ORS 468A.266(2).  Under ORS 468A.271, the legislature established 

certain design requirements that the EQC must follow for the program, 

including a process to generate credits and deficits and a process for trading 
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credits.  Lastly, ORS 468A.272 to 468A.274 direct the Department of 

Administrative Services and DEQ to develop a “fuel supply forecast” to project 

the availability of fuels necessary to comply with the LCFS program and direct 

the EQC to order a “forecast deferral” when there are insufficient credits to 

meet program requirements. 

 In sum, the LCFS statutes direct the EQC to exercise its rulemaking 

authority to create the LCFS program, consistent with the requirements set out 

in ORS 468A.266 to 468A.274.  For the most part, those requirements are 

guidelines concerning the content of the rules.  The statutes do not prescribe 

substantive standards. Outside of rulemaking, the statutes require specific action 

by the EQC only when conditions in the fuel market require a deferral forecast 

under ORS 468A.273 and 468A.274. 

 WSPA does not identify any provision of the CPP rules that directly 

conflicts with the LCFS statutes.  Rather than pointing to actual conflicts, 

WSPA resorts to generalities, asserting that the CPP rules “essentially nullify” 

the LCFS statutes by setting greenhouse gas reduction goals that are 

independent of the LCFS program and by lacking the “safeguards” of the LCFS 

program.  That argument fails.  First, WSPA disregards that the primary effect 

of the LCFS statutes was to require rulemaking by the EQC to regulate the 

carbon intensities of fuels; the statutes do not directly mandate the standards for 

carbon intensity or greenhouse gas reductions.  Rather, the statutes grant the 



 

 

53

EQC discretion in developing the details of the LCFS program consistent with 

the guidelines in ORS 468A.266. 

Second, the CPP rules and the guidelines in the LCFS statute are 

compatible and complimentary.  WSPA asserts that the CPP rules conflict with 

the timeframe for reductions in the carbon intensity of fuel in 

ORS 468A.266(2)(a), but that is not the case.  That statute provides that the 

EQC “may adopt rules” that include a schedule to phase in the fuel standards 

that would achieve a reduction in the lifecycle carbon intensity of fuels—the 

amount of lifecycle greenhouse gases emitted per unit of fuel—by 10 percent 

below 2010 levels by 2025.  ORS 468A.266(2)(a), (b); see also OAR 340-253-

8010 (LCFS compliance tables requiring 10 percent reduction by 2025).  Under 

the CPP rules, the EQC has capped total emissions from the end-use of covered 

fuels—which includes more types of fuel than those covered by the LCFS 

program—and required a CO2e reduction of approximately 90 percent by 2035.  

See OAR 340-271-9000.  There is no conflict between the statute and the CPP 

rules.  A fuel supplier can comply with the LCFS program by reducing the 

lifecycle carbon intensity of its fuels and with CPP rules by reducing total 

emissions from the end-use of the fuels. 

Third, the statutory safeguards in ORS 468A.272 to 468A.274 

concerning fuel availability and the market for LCFS credits remain in full 
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effect.  Nothing in the CPP rules purports to change that statutory process or 

requirements. 

Finally, to the extent that WSPA asserts that the practical effect of the 

CPP rules will be to make compliance with LCFS program superfluous, that 

speculation is wholly unsupported.  To be sure, fuel suppliers may reduce 

greenhouse gas emissions under the CPP rules by reducing the carbon content 

of fuel and by reducing the amount fuel distributed in Oregon.  But that fact 

does not somehow override the LCFS program.  The two are complimentary, as 

discussed above. 

 At bottom, WSPA appears to be arguing that the legislature intended the 

LCFS program to be the exclusive means by which the EQC could regulate the 

greenhouse gas emissions from fuels.  But that notion finds no support in the 

text of the LCFS statutes. 

ANSWER TO UTILITY PETITIONERS’ SECOND ASSIGNMENT OF 
ERROR 

The CPP rules do not conflict with the statutes governing the PUC and do 

not present a separation of powers issue. 

Preservation of Error 

 Preservation is not required in a rule challenge under ORS 183.400. 

Standard of Review 

 Whether the CPP rules are within the EQC’s statutory authority is a 

question of law.  See ORS 183.400(3)–(4). 
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ARGUMENT 

 In the utility petitioners’ second assignment of error, they assert that the 

rules violate the separation of powers because the legislature has delegated 

authority over natural gas distribution to the Public Utility Commission (PUC) 

and the CPP rules conflict with that delegation.  Petitioners are incorrect. 

To begin, petitioners are wrong to frame the issue as whether rules 

violate the separation of powers under the Oregon Constitution by usurping the 

statutory authority of the PUC.  If there is a conflict between the CPP rules and 

the statutes governing the PUC, then the rules would be invalid to the extent of 

that statutory conflict.  There would be no need to address the constitutional 

question.  See Vasquez v. Double Press Mfg., Inc., 364 Or 609, 614, 437 P3d 

1107 (2019) (court will avoid reaching constitutional questions unless 

necessary). 

 Here, there is no conflict between the statutes governing the PUC and the 

CPP rules.  The PUC has authority over a public utility’s provision of services 

and the rates it charges for those services. See ORS 756.040(2) (The PUC is 

“vested with power and jurisdiction to supervise and regulate every public 

utility and telecommunications utility in this state, and to do all things necessary 

and convenient in the exercise of such power and jurisdiction.”).  For example, 

under ORS 756.040(1), the PUC has authority to establish “fair and reasonable 

rates” for the services provided by public utilities, such as natural gas 
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distributors.  See Gearhart v. Pub. Util. Comm’n of Oregon, 356 Or 216, 219, 

339 P3d 904 (2014) (describing ratemaking by the PUC).  And under 

ORS 757.050, the PUC has the power to require a public utility to extend its 

infrastructure and to provide services to specific locations, when necessary. 

 The CPP rules do not change the matters subject to PUC jurisdiction or 

intrude upon the regulatory authority over those matters granted to the PUC.  

The rules do not purport to set rates for the provision of natural gas or to require 

any utility that supplies natural gas to stop providing services.  Rather, as 

explained above, the CPP rules are an exercise of the EQC’s authority to 

regulate air contaminants.  Of course, the CPP’s limits on the emission of 

greenhouse gases from natural gas may have impacts on how a utility prices and 

supplies natural gas to its customers.  The PUC, however, can take the impacts 

of the CPP rules into account when it sets rates and otherwise regulates natural 

gas utilities. 

 Finally, to the extent that the utility petitioners assert that they will be 

unable to comply with both the CPP rules and with their statutory duty to 

provide “adequate and safe service” under ORS 757.020, that argument is not 

cognizable in a rule challenge under ORS 183.400.  Under ORS 183.400(3), 

juridical review is limited to the rule, the statute authorizing the rule, and facts 

related to procedural compliance.  Wolf v. Oregon Lottery Comm’n, 344 Or 

345, 355, 182 P3d 180 (2008).  Whether the application of a rule to a particular 
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set of facts would create conflicts with other laws is not an issue that can be 

addressed under ORS 183.400.  Accordingly, the alleged need for utilities to 

reduce services to comply with the CPP rules and whether such an application 

of the rules would conflict with ORS 757.020 (or with some other duty imposed 

on utilities by the PUC), cannot be considered here.  Moreover, whether 

application of the CPP rules to a natural gas utility would, in fact, create a 

conflict with ORS 757.020 or PUC orders or regulations is wholly speculative.  

So even if this court could consider whether application of the CPP rules would 

create a conflict, there are no facts showing that such a conflict would actually 

come to pass. 

ANSWER TO WSPA’S THIRD ASSIGNMENT OF ERROR 

The legislature’s delegation of rulemaking authority to the EQC is 

constitutional. 

Preservation of Error 

 Preservation is not required in a rule challenge under ORS 183.400. 

Standard of Review 

 Whether the CPP rules are within the EQC’s statutory authority is a 

question of law.  See ORS 183.400(3)–(4).  Whether the legislature’s grant of 

authority to the EQC is constitutional is a question of law.  See City of 

Damascus v. Brown, 266 Or App 416, 443, 337 P3d 1019 (2014). 
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ARGUMENT 

 In its third assignment of error, WSPA argues that if the EQC is correct 

that ORS 468A.025(3) and ORS 468A.040 provide authority for the CPP rules, 

then those statutes are an unconstitutional delegation of legislative authority to 

the EQC and so the rules are invalid for that reason.  WSPA is wrong.  The 

legislature’s delegation of rulemaking authority to the EQC expresses the 

legislature’s policy choice and provides sufficient procedural safeguards for the 

exercise of that authority.  Accordingly, the statutes are constitutional. 

 Under this court’s cases, the test for whether a statute is an 

unconstitutional delegation of legislative authority is whether “the enactment is 

complete when it leaves the legislative halls.”  Damascus, 266 Or App at 443 

(quoting State v. Self, 75 Or App 230, 236–37, 706 P2d 975 (1985) (citations 

omitted)).  “A legislative enactment is complete if it contains a full expression 

of legislative policy and sufficient procedural safeguards to protect against 

arbitrary application.”  Damascus, 266 Or App at 443. 

 The legislative policy embodied in ORS chapter 468A is complete.  Since 

passed by the legislature, the relevant provisions of chapter 468A have 

authorized the EQC to regulate air contamination sources, set emission 

standards, and require permits to ensure that sources meet those standards.  That 

delegation of authority was effective upon passage, and WSPA does not 

contend otherwise. 
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 As to whether ORS chapter 468A contains sufficient procedural 

safeguards, it plainly does.  First, the scope of EQC’s rulemaking authority is 

circumscribed by the defined terms in chapter 468A.  As explained above, the 

definition of air contamination source extends the EQC’s authority to the 

sources “by reason of which” air contaminants are emitted.  The legislature 

acted within its constitutional authority by choosing to regulate air 

contaminants that harm the public and then tasking the EQC with establishing 

the program to accomplish that policy.  Second, there are ample procedural 

safeguards contained in the APA and in chapters 468 and 468A, a point that 

WSPA does not appear to dispute.  See ORS 183.325 to 183.410 (setting out 

procedures for rulemaking); ORS 468.020 (requiring hearing before EQC can 

adopt rules); ORS 468A.025 to ORS 468A.050 (rulemaking requirements for 

air quality standards, permits).  This court should reject WSPA’s constitutional 

argument. 

ANSWER TO COALITION PETITIONERS’ FIRST ASSIGNMENT OF 
ERROR 

The EQC substantially complied with the notice requirements in 

ORS 468A.327(1). 

Preservation of Error 

 Preservation is not required in a rule challenge under ORS 183.400. 
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Standard of Review 

 Whether the EQC complied with the notice requirements of 

ORS 468A.327(1) is a question of law.  This court reviews the adequacy of 

DEQ’s and the EQC’s notice for substantial compliance.  ORS 183.335(11)(a). 

ARGUMENT 

The EQC substantially complied with the notice requirements in 

ORS 468A.327.  Accordingly, there is no basis to invalidate the rules governing 

large stationary sources. 

Under ORS 183.335(1),12 an agency must provide notice of its intent to 

adopt or amend a rule.  As relevant here, the statute requires notice to be given 

 
12   ORS 183.335(1) provides: 

Prior to the adoption, amendment or repeal of any rule, the 
agency shall give notice of its intended action: 

(a) In the manner established by rule adopted by the agency 
under ORS 183.341(4), which provides a reasonable opportunity 
for interested persons to be notified of the agency’s proposed 
action; 

(b) In the bulletin referred to in ORS 183.360 at least 21 
days prior to the effective date; 

(c) At least 28 days before the effective date, to persons who 
have requested notice pursuant to subsection (8) of this section; 
and 

(d) Delivered only by electronic mail, at least 49 days before 
the effective date, to the persons specified in subsection (15) of this 
section. 
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in “the manner established by rule adopted by the agency” and in the Secretary 

of State’s bulletin.  ORS 183.335(1)(a)–(b).  In addition to the APA’s 

requirements, ORS 468A.327(1)13 imposes specific requirements for the 

contents of the notice when the rules apply to a large stationary source, which 

are sources that are subject to the federal operating permit program.  When the 

proposed rules apply to those large stationary sources, the rulemaking notice 

must include a statement whether the rules are in addition to federal 

requirements, explain the reasons for exceeding the federal requirements, and 

explain any alternatives considered by the commission and why they were not 

pursued.  ORS 468A.327(1). 

 
13  ORS 468A.327(1) provides:  

Prior to the adoption, amendment or repeal of any rule 
pursuant to ORS chapter 183 that applies to any facility required to 
pay fees under ORS 468A.315, the Environmental Quality 
Commission shall include with the notice of intended action 
required under ORS 183.335(1) a statement of whether the 
intended action imposes requirements in addition to the applicable 
federal requirements and, if so, shall include a written explanation 
of: 

(a) The commission’s scientific, economic, technological, 
administrative or other reasons for exceeding applicable federal 
requirements; and 

(b) Any alternatives the commission considered and the 
reasons that the alternatives were not pursued. 
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 Here, the coalition petitioners contend that the notice of intended action 

filed with Secretary of State failed to include the information required by 

ORS 468A.327(1) and so the rules are invalid.  (Coalition Pet Br 22–24).  

Petitioners also contend that the notice sent by DEQ to interested parties and 

posted on its website—which did include the statement required by 

ORS 468A.327(1)—did not cure the defect in the notice submitted to the 

Secretary of State and that, regardless, the statement DEQ provided was 

insufficient to meet the requirements of the statute.  (Coalition Pet Br 24–25). 

The EQC acknowledges that the notice submitted to the Secretary of 

State did not include an explicit statement about additional federal requirements 

for large stationary sources. On the facts of this case, however, the EQC 

substantially complied with ORS 468A.327. 

 This court and the Oregon Supreme Court have long held that 

“[s]ubstantial compliance with a statute depends on the facts of each particular 

case.”  Colson v. Bureau of Labor & Indus., 113 Or App 106, 111–12, 831 P2d 

706 (1992) (citing Rogers v. Roberts, 300 Or 687, 692, 717 P2d 620 (1986)).  

The doctrine of substantial compliance is used “to avoid the harsh results of 

insisting on literal compliance with statutory notice provisions where the 

purpose of these requirements has been met.” Brown v. Portland School Dist. 

#1, 291 Or 77, 81, 628 P2d 1183 (1981) (internal citation omitted) (discussing 

sufficiency of a tort claim notice).  In assessing the sufficiency of a notice, the 
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court looks to the “object of the statute” and whether “the purpose of the statute 

is served.”  Id. 

 The purpose of ORS 468A.327(1) is to provide additional notice to the 

public and interested parties when the EQC imposes requirements on the Title 

V sources that exceed the federal standards and to explain its reasons for doing 

so.  Here, DEQ and the EQC engaged in an extensive public process.  

Recognizing the importance of the CPP rules, they sought input from the public 

and stakeholders about every phase of the rulemaking process.  From the 

beginning of that process, DEQ and the EQC provided notice to the public that 

they were considering regulations that would apply to large stationary sources 

and that those regulations would be in addition to federal requirements, which 

do not cap the greenhouse gas emission from those sources.  The public process 

that led to the development of the CPP rules discussed the need for regulation 

of stationary sources and the alternatives for regulating those sources. 

 From the outset, Governor Brown’s Executive Order 20-04 directed DEQ 

and the EQC to exercise their statutory authority to develop sector-specific 

programs to cap and reduce greenhouse gas emissions from (a) large stationary 

sources (mainly industrial facilities); (b) transportation fuels; and (c) other 

liquid and gaseous fuels, including natural gas.  (Coalition ER at 6–7).  

Following the directives of in the executive order, DEQ submitted a preliminary 

report to the governor on May 15, 2020, and then a final report on June 30, 
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2020, which discussed the EQC’s authority to regulate and established a three-

phase process for developing the program with engagement by the public and 

stakeholders at every phase.  In the first phase, DEQ gathered input on how best 

to engage with the public, stakeholders, and impacted communities in 

developing the CPP rules.  (Rec 379).  In the second phase, DEQ sought public 

input “to develop an appropriate range of options and questions for subsequent 

consideration” during formal rulemaking.  (Rec 380–82).  In the third phase, the 

EQC established a rules advisory committee and engaged in formal rulemaking.  

(Rec 383–84). 

From the beginning of the process, DEQ engaged with the public to 

discuss the options for regulating large stationary sources.  (See Rec 388–89).  

During the scoping process, DEQ continued to engage with the public and 

stakeholders concerning how to regulate emissions from large stationary 

sources.  (See, e.g., Rec 525–26; 714–16).  On December 18, 2020, DEQ 

provided notice that formal rulemaking was beginning, provided access to its 

rulemaking website for the CPP, and provided the meeting schedule for the 

rules advisory committee (RAC).  (Rec 2163).  That notice was sent to over 

19,000 recipients.  (Rec 2163).  DEQ then summarized its work with RAC and 

the public developing the draft rules for the EQC in July 2021. (Rec 4455–59 

(memorandum summarizing work)).  At the July EQC meeting, DEQ staff 
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reviewed the proposed regulations of large stationary sources and policy 

options.  (Rec 4475–77). 

 On August 5, 2021, DEQ published its notice of proposed rulemaking for 

the CPP.  (Rec 4522–71; Coalition ER 100).  The notice included a section on 

the relation of rules to federal requirements, noting that the “proposed rules are 

‘in addition to federal requirements’ since there are no federal regulations that 

require the reduction of greenhouse gas emissions from most of the affected 

parties.”  (Rec 4562; Coalition ER 105).  The notice also explained that DEQ 

considered alternatives for regulating greenhouse gas emissions, as reflected in 

the multifaceted approach in the proposed rules and that DEQ engaged in 

extensive public outreach to discuss design of the program.  (Rec 4562; 

Coalition ER 105).  In addition to posting the notice on its website, DEQ sent 

the notice to over 20,000 recipients on its notification list.  (Rec 4677).  Also on 

August 5, 2021, DEQ filed the notice of proposed rulemaking with the 

Secretary of State.  (Rec 4682–4769; Coalition ER 79).  Although the notice 

filed with the Secretary did not include a specific section on additional federal 

requirements, that notice did contain notice that the regulations apply to large 

stationary sources.  (Rec 4686–87, 4692–94; Coalition ER 83–84, 89–91). 

 The notice that DEQ sent to its distribution list—over 20,000 

recipients—and posted on its website contained the statement required by 

ORS 468A.327(1).  Prior to sending that notice, DEQ and the EQC engaged in 
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18 months of public process regarding the rules, and it was apparent, from the 

beginning, that the rules would impose additional requirements on large 

stationary sources.  Because the EQC provided the public and interested parties 

with ample notice that the rules would impose additional requirements on large 

stationary sources, explained why the rules were needed, and explained the 

alternatives considered, the EQC substantially complied with ORS 468A.327.14 

CONCLUSION 

 This court should declare the CPP rules to be valid. 

Respectfully submitted, 
 
ELLEN F. ROSENBLUM 
Attorney General 
BENJAMIN GUTMAN 
Solicitor General 
 

 
/s/  Carson L. Whitehead   _________________________________  
CARSON L. WHITEHEAD  #105404 
Assistant Attorney General 
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14  Should this court disagree, the correct remedy would be to 

invalidate only those rules that regulate large stationary sources.   
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696 OREGON LAWS 1951 [Chap. 425

CHAPTER 425

AN ACT
[S. B. 332]

Relating to air pollution; creating an Authority, prescribing its powers
and duties, providing penalties and appropriating funds.

Be It Enacted by the People of the State of Oregon:
Section 1. This Act shall be deemed an exercise of the police

power of the State of Oregon for the purpose of protecting the
safety, welfare, peace and morals of the people of this state;
to prevent the pollution of the air with impurities menacing
the health and general welfare of the people of the State of
Oregon; and to the end that the least possible injury shall be
done to human, plant and animal life and property, general
legislation operating uniformly throughout the state is neces-
sary and the provisions of this Act shall be liberally construed
for accomplishment of these purposes.

Section 2. This Act shall be known as the "Oregon Air Pol-
lution Act."

Section 3. Definitions. The following words and phrases,
when used in this Act, shall have the following meaning
ascribed to them unless the context clearly would be otherwise:

(1) Authority is the "Air Pollution Authority of the State
of Oregon."

(2) Person is any individual, partnership, corporation (pri-
vate or public), or association of individuals of whatever nature.

Section 4. (1) There hereby is created an additional division
within the State Board of Health to be known as the Air Pol-
lution Authority of the State of Oregon. The board shall consist
of five members, as follows: The Oregon State Health Officer
and four members to be appointed by the Governor, one of
whom shall be a member of the Sanitary Authority. One shall
serve for a period of one year, one shall serve for a period
of two years, one shall serve for a period of three years, and
one shall serve for a period of four years. Thereafter each
member shall be appointed for a term of four years from date
of the expiration of the term for which his predecessor was
appointed, except that a person appointed to fill a vacancy oc-
curring prior to the expiration of any term shall be appointed
for the remainder of the term.

(2) Three members of the Authority shall constitute a
quorum authorized to transact any business, perform any duties
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or exercise any powers of the Authority, and the State Sanitary
Engineer shall be the secretary of the Authority.

(3) Members and the secretary shall receive no compensa-
tion for their services as members and secretary of the Author-
ity, but shall be repaid their actual expenses incurred in the
performance of their duties under this Act.

(4) The Authority shall meet and organize by the election
of a chairman who shall serve for the calendar year for which
he is elected. The Authority shall meet at such times and
places as may be specified by call of the chairman or the
Governor.

(5) The Governor may remove any member of the Author-
ity for inefficiency, neglect of duty, or misconduct of office.

Section 5. The Authority hereby is authorized to:
(1) Develop a comprehensive program for the prevention

and control of all sources of pollution of the air of the state.
(2) Advise, consult and cooperate with other agencies of the

state, political subdivisions, industries, other states, the Federal
Government and with affected groups, in furtherance of the
purpose of the Act.

(3) Encourage and conduct studies, investigations and re-
search relating to air pollution and its causes, prevention, con-
trol and abatement, as it may deem advisable and necessary.

(4) Collect and disseminate information relating to air pol-
lution, its prevention and control.

(5) Promulgate rules and regulations.
(6) Consider complaints, make investigations and hold

hearings.
(7) Require any person to submit plans for the removal of

air contaminants.
(8) Encourage voluntary cooperation by the people, munic-

ipalities, counties, industries and others in restoring and pre-
serving the purity of air within the state.

(9) Employ personnel, including specialists and consult-
ants, purchase materials and supplies, and to enter into con-
tracts necessary to carry out the purposes of this Act.

(10) For the purpose of investigating conditions relating
to air pollution, the members of the Authority, or its duly au-
thorized representatives, shall have the power to enter at
reasonable times upon any private or public property, except
private dwellings.

(11) Enforce compliance with the laws of this state relating
to pollution of the air.
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(12) Represent the State of Oregon in any and all matters
pertaining to plans, procedures or negotiations for interstate
compacts in relation to control of air pollution.

Section 6. The Authority may cooperate with and receive
moneys from the Federal Government or any industry or other
source. Such moneys received hereby are appropriated and
made available for the study and control of air pollution.

Section 7. The discharge into the air of solids, liquids or
gases so as to cause such injury to human, plant or animal
life, or to property, as constitutes a public nuisance, is contrary
to the public policy of the State of Oregon.

Section 8. Proceedings to abate public nuisances created by
pollution of air may be instituted at law, or in equity, in the
name of the State of Oregon, on behalf of the Authority, by
the Attorney General.

Section 9. (1) Whenever the Authority determines that a
person has violated any of the provisions of this Act or any
order of the Authority, it shall give written notice to such
person specifyizig the causes of complaint. Such notice shall re-
quire that the matters of complaint be corrected within a
reasonable period of time specified therein or that the person
complained against appear before the Authority at a time and
place specified in the notice and answer the charges. The
notice shall be served on such person as summonses are served
or by registered mail not less than 20 days before the time set
for the hearing.

(2) The person complained against may appear personally
or by counsel at the hearing and produce any competent evi-
dence in his behalf in answer to the alleged violation. On the
basis of the evidence produced at the hearing the Authority
shall enter such order as in its opinion will best further the
purposes of this Act and shall promptly give written notice,
either by service as summonses are served or by registered mail,
to the person or persons affected by such order. If the hearing
is held before any officer or officers designated by the Author-
ity, such officer or officers shall transmit the record of the
hearing, together with his or their findings and conclusion, to
the Authority, which thereupon shall review the record and
enter its order on the basis thereof. The order of the Authority
shall become final and conclusive on all parties unless an appeal
is taken therefrom as provided in section 11.

(3) Whenever conditions are such as to require immediate
action to protect the public health or welfare, the Authority
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may take such action as it may deem advisable for summary
abatement of the nuisance.

Section 10. A record of the proceedings of all hearings shall
be taken and filed with the Authority, together with findings
and conclusions. In any hearing, any member or a representa-
tive designated by the Authority shall be authorized to ad-
minister oaths, examine witnesses and issue, in the name of
the Authority, notices of hearings or subpenas requiring the
testimony of witnesses and the production of books, records or
other documents relevant to any matter involved in such hear-
ing. Witnesses who are subpenaed shall receive the same fees
and mileage as in civil actions in the circuit court. In case
of contumacy or refusal to obey a notice of hearing or subpenas
issued under this section, the circuit court shall have jurisdic-
tion, upon application of the Authority or its representative,
to issue an order requiring such person to appear and testify
or produce evidence, as the case may require.

Section 11. (1) Any person whose interest shall have been
substantially affected by the action of the Authority may ap-
peal from any order or decision by filing with the secretary
of the Authority a notice of appeal. The notice shall be filed
within 20 days from the date of mailing of the notice of the
order or decision of the Authority and shall be signed by the
appellant or his attorney.

(2) Within 20 days from the receipt of the notice of appeal
the secretary of the Authority shall prepare and forward to
the appellant or his attorney a transcript of the proceedings,
together with a copy of the order or decision of the Authority
and a copy of the notice of appeal. All documents shall be certi-
fied by the secretary of the Authority.

(3) Within 30 days from the filing of the notice of appeal
with the secretary of the Authority the appellant shall file the
transcript of the proceedings and the other documents enumer-
ated in subdivision (2) hereof with the clerk of the circuit court
herein designated. The court shall thereafter have complete
jurisdiction of the matter but not otherwise.

(4) When the appellant is a resident of this state the appeal
shall be taken to the circuit court of the county wherein he
resides, otherwise the appeal shall be taken to the circuit court
for Marion County.

(5) The circuit court in which the appeal is perfected shall
hear and determine the matter as a suit in equity.

An appeal may be taken to the Supreme Court from a
final order or decree of the circuit court in the same time and
manner as appeals are taken in suits in equity, by either party.
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Section 12. Any person who shall cause, erect or continue
any nuisance contrary to the provisions of this Act shall be
guilty of a misdemeanor.

Section 13. There hereby is appropriated to the Authority,
out of the General Fund in the State Treasury to the credit of
the Air Pollution Account, the sum of $90,000 for the purpose
of carrying out the provisions of this Act.

Section 14. The Secretary of State hereby is authorized and
directed to audit all claims approved by the chairman and
secretary of the Authority, lawfully incurred in carrying out
the provisions of this Act, and to draw his warrants on the
State Treasurer in payment thereof.

Approved by the Governor April 30, 1951.
Filed in the office of the Secretary of State April 30, 1951.

CHAPTER 426

AN ACT
(S. B. 3331

Relating to motor vehicle operators and chauffeurs; amending sections
115-203, 115-204, 115-214, 115-218, 115-318, O.C.L.A., sections 115-205,
115-208, 115-213 and 115-215, O.C.L.A., as amended by chapter 44,
Oregon Laws 1949, section 115-219, O.C.L.A., as amended by chapter
6, Oregon Laws 1947, section 115-222, O.C.L.A., as amended by chap-
ter 7, Oregon Laws 1947; and repealing section 115-225, O.C.L.A.

Be It Enacted by the People of the State of Oregon:

Section 1. Section 115-203, O.C.L.A., is amended to read as
follows:

Sec. 115-203. The following persons are exempt from license
hereunder: (1) Any person in the Armed Forces of the United
States when furnished with a driver's permit and while oper-
ating an official motor vehicle in such service.

(2) Any person while driving or operating a road roller or
road machinery, except where such road roller or machinery
may be required to be registered and licensed under the laws
of this state, or any farm tractor or implement of husbandry
temporarily drawn, moved or propelled on the highway.

(3) Any person while operating a motor vehicle for the
purpose of demonstrating his or her driving ability to an au-
thorized examiner of operators and chauffeurs, when such
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CHAPTER 357

AN ACT [H. B. 519]

Relating to water and air pollution; creating new provisions; amend-
ing ORS 449.005, 449.010, 449.020, 449.030, 449.035, 449.045, 449.050,
449.060 and 449.065; and repealing ORS 449.705, 449.710, 449.715,
449.720, 449.725, 449.730, 449.735, 449.740, 449.745, 449.750 and
449.755; and declaring an emergency.

Be It Enacted by the People of the State of Oregon:

Section 1. ORS 449.005 is amended to read as follows:
449.005. (1) In the interest of the public welfare, safety, peace

and morals of the people, it is declared to be the public policy of
the State of Oregon to:

-k14}} (a) -To+ Preserve the natural purity of the water of
all rivers, streams, lakes, watersheds and the coastal areas of the
state -Eie the iterest ef the publie welfare-] for the protection and
conservation of the public health and recreational enjoyment of
the people and for the protection and conservation of [fish}
human, plant, aquatic and animal life -[end migratey bir-de}.

(b) Preserve the natural purity of the air to the end that the
least possible injury shall be done to human, plant or animal life,
or to property.

+-+24 (c) -4a- Foster and encourage the cooperation of the
people, -[f}. industries, 4} incorporated cities and -ef} towns and
counties -,4 in preventing and controlling the pollution of those
waters and the air.

(2) ORS chapter 449 shall be liberally construed for the ac-
complishment of these purposes.

Section 2. ORS 449.010 is amended to read as follows:
449.010. (1) The discharge into the waters set forth in ORS

449.005 of any sewage or other waste which is or may become detri-
mental or injurious to human, plant, animal or aquatic life, or the
recreational enjoyment of the people, by any person, firm, associa-
tion or corporation, whether public, municipal or private, or by any
state-owned institution or industry, is declared to be not a reason-
able or natural use of such waters, and [ageist] contrary to the
public policy of the State of Oregon, as set forth in ORS 449.005.

(2) The discharge into the air of solids, liquids or gases so as
to cause such injury to human, plant or animal life, or to property,
as constitutes a public nuisance, is contrary to the public policy of
the State of Oregon, as set forth in ORS 449.005.
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Section 3. ORS 449.020 is amended to read as follows:
449.020. (1) The three members appointed by the Governor

shall serve for a term of four years. Upon the expiration of the
term of a member, the Governor shall appoint a successor.

(2) Appointments shall be made on the basis of the appointee's
capacity to serve the general welfare of the people of this state.

(3) Vacancies shall be filled by the Governor for the unexpired
term.

(4) The appointed members shall each be paid -14W} $10 per day
for each day of actual service in the performance of their duties.

Section 4. ORS 449.030 is amended to read as follows:
449.030. The general powers and duties of the Sanitary Au-

thority shall be to:
(1) Encourage voluntary cooperation by the people, municipali-

ties, counties, industries, agriculture, and other pursuits, in re-
storing and preserving the greatest possible purity of waters of
this state and the air.

(2) Formulate, in accordance with any applicable provisions
of ORS chapter 183, rules and regulations pertaining to the pre-
vention and control of pollution of waters of this state and the air.

(3) Establish standards of purity of the various waters of this
state.

(4) Conduct and prepare, independently and in cooperation
with others, studies, investigations, research and programs pertain-
ing to the purity of waters of this state or the air or to the treat-
ment and disposal of sewage or other wastes which may be causes
of pollution. These are intended to result in the reduction of pollu-
tion of -fthe} waters of this state and the air, according to the
conditions and particular circumstances existing in the various
communities throughout this state.

{-(5 Reeeive eemplainter petitiens o remeetenees gfiem idividual
iiim, gr-eaps o4 eitizen, er-ganizations,, asseeiationts or maiciipalities

r-elative to any eeiditie e eitiatie that is 'epresented to invole e
eetain elements 4 pe4latie 4 the watee of this state.}

+-+) -Investigate and take aetion- " provided in ORS 449OsO to
449-060- ee seen as pessible ioe Feeeipt 4 aoeh eemplaints, petitise
or remeiietr-enees-+

{ 4 Genduet publie heairinge een 4due noetice, sum witneses-
take testimony and eyaaiee the faets r-elatig to any aHeieipality-
persee- asseeistien firm o earperetion whose sewage or waste disposal
is the sabjeet o4 any r-eper-t made by the State Saeitary -Engineer- er
etherwise beenight to the attention 4 the Saitary Autherity-}

+-8-)- Plish its findings and reeemmendations as they arPe developed
relative to publie pelicies and peaeeder-e neeessar- fer the ear-eeties
of eeeditioes oF violation e4 any e4 the laws 4 Oregen relating to
Pellhation.
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-(-'0 Take apprepriate aeties foF the enfereemet of ite ikea *ege-
lationis ef orer-sv prem3ulgated as the fesialt of eueh heavinge--}

-[-(10)]- (5) Enforce compliance with the laws of Oregon relating
to pollution of -the+ waters of -ftheq this state and the air.

(6) Require any person to submit plans for the removal of air
contaminants.

(7) Advise, consult and cooperate with other agencies of the
state, political subdivisions, industries, other states, the Federal
Government and with affected groups, in furtherance of the pur-
poses set forth in ORS 449.005.

(8) Employ personnel, including specialists, consultants and
hearings officers, purchase materials and supplies, and enter into
contracts necessary to carry out the purposes set forth in ORS
449.005.

Section 5. ORS 449.035 is amended to read as follows:
449.035. The Sanitary Authority may cooperate with and receive

moneys from the Federal Government, from the state or its agencies
and departments, and from any industrial or other source. These
funds may be used and disbursed for the study and control of
municipal sewage -er4, industrial waste -teatmentl or water or air
pollution.

Section 6. ORS 449.045 is amended to read as follows:

449.045. The Sanitary Authority may represent the State of
Oregon in:

(1) Any proceedings and all matters pertaining to plans, pro-
cedure or interstate compacts in relation to control of pollution
of the waters of Oregon and those adjacent thereto or the air.

(2) Determination of priority of water or air pollution control
projects, as may be necessary under terms of statutes enacted by
the Congress of the United States.

Section 7. Whenever the Sanitary Authority determines that a
person has violated or may be violating any of its orders or any of
the provisions of ORS chapter 449, or whenever the authority re-
ceives complaints, petitions or remonstrances from individual citi-
zens, groups of citizens, organizations, associations or municipali-
ties relating to any condition involving water or air pollution, or
whenever water or air pollution is the subject of any report by the
State Sanitary Engineer, the authority may:

(1) Investigate and take action, as provided in ORS 449.050 to
449.060, as soon as possible.

(2) For the purpose of investigating conditions relating to water
or air pollution, through its members or its duly authorized repre-
sentatives, enter at reasonable times upon any private or public
property, except private dwellings.
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(3) Conduct public hearings in accordance with the provisions
of ORS chapter 183.

(4) Publish its findings and recommendations as they are de-
veloped relative to public policies and procedures necessary for
the correction of conditions or violations of any of the laws of
Oregon relating to water or air pollution.

(5) Take appropriate action for the enforcement of its rules,
regulations or orders promulgated as the result of any hearings.

Section 8. (1) A member of the Sanitary Authority or a hear-
ings officer acting for the authority may:

(a) Issue subpenas for the attendance of witnesses and the pro-
duction of books, records and documents relating to matters before
the Sanitary Authority.

(b) Administer oaths.
(c) Take or cause to be taken depositions as provided by law.
(2) Subpenas authorized by this section may be served by any

person authorized by the person issuing the subpena. Witnesses
who are subpenaed shall receive the same fees and mileage as in
civil actions in the circuit court.

Section 9. After the conclusion of a hearing conducted by a
hearings officer, the hearings officer shall transmit the record of
the hearing together with his findings and conclusions to the Sani-
tary Authority, which shall review the record and enter its order
on the basis thereof. The order of the authority shall be final and
conclusive on all parties unless an appeal is taken therefrom as
provided in ORS 449.065.

Section 10. ORS 449.050 is amended to read as follows:
449.050. Proceedings to abate alleged public nuisances created

by pollution of waters of this state or the air may be instituted at
law, or in equity, in the name of the State of Oregon, upon relation
of the Sanitary Authority, the Attorney General, any district
attorney of any county or the city attorney of any municipality
affected.

Section 11. ORS 449.060 is amended to read as follows:
449.060. If any person, firm, association or corporation, public

or private, proceeds under the general laws of this state for the
abatement of an alleged nuisance relating to the pollution of waters
under the jurisdiction of this state or the air and if the enforce-
ment of any restraining order or injunction obtained in such man-
ner appears substantially to interfere with the sewage disposal
system of any municipality or the normal industrial processes of
any person, firm, association or corporation to the extent of the
possible stoppage of such sewage disposal or industrial operation,
thereby causing a menace to the public health or damage to such
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industrial operation, the Sanitary Authority may intervene in such
suit or action, in the public interest, for the purpose of presenting
the facts first obtained by it and upon such facts urging that the
mandate of any injunctive relief that may be granted by the court
shall not be made permanent until the defendant has been given
sufficient time, in the court's discretion, in which to remedy and
correct the conditions set forth in the complaint.

Section 12. ORS 449.065 is amended to read as follows:
449.065. Any person, firm, association or corporation whether

public, municipal or private, who deems himself or itself aggrieved
by any order of the Sanitary Authority, other than an order in
which a stipulation was made, may appeal from such order in
accordance with the provisions of ORS 183.480. -to the eiveeit eoars
of the eeunty in which all ei any pat 4 the pepertty affeeted by the
ordee is situated- 'he appeal shall be tahen and perfeeted in the fel-
lowing mannee and not etherwie4}

-(-9 4he panty desiping to appeal om the sedep may eanse a netie-
to be signed by himself e atteney to be file with the seeeretaey 4
the Sanirtay Autherity within 80 days fPem the time the order is
premulgated by the Sanitary A+ther-ity-}

-2+ Within 40 days o4 the gi*ing 4 seeh notice or seh furthee
time as the eeart may allow- the appellant shall file with the eleek af
the eir-enit eer-t fo the propev seenty a tanseeipt 4 the erder ap-
pealed Pem, and so mae e4 the weee4 made before the Sanitary Aather-
ity as may be neeessaiy to intelligently present the questians to be de-
eided by the eirenit eeur-t- together with the notice 4 appeal and the
reeevd 4 the filing theree- Thefeaftef the eireit seer-t shall have
jeriedietien of the matter-}

-[48 The appeal shan he heard and determined by the eiveit eeut
i a semmary meanee and shall be determined as a sait in equity.-

-(4} At the hearing the appellant and the Sanitary Anthority are
entitled to present any evidenee whiek woul4d be eempetent to be een-
sidered by a eeart e4 equity in an equity preeeeding and the eempulsery
attendanee ef witnesses and pr-eduetien e4 beeks and papere-]

-+-5 4 pen the hearing the eert findEs- in giving eeneideration
to the welfare 4f the state at large}

-4a} What the order appealed from is justified, the eeer-t shal enter
a deeee affirming the oer-de whish deeree shal sontinue in f-ll foree
and effeet after its ent-anee-}

-[(} 4hat the order appealed frem- r any part thereef- is net uesti-
fied-, the eor-t shall enter an apprepriate deseee diseissing or modify-
ing the order appealed free-].

-- } 4-he pevieie of law governing eet anEd diebuseaeets on
appeal shall be applieable to appeale under this seetion-}

-(-4)- The taking 4f any appeal shal saspend the order until a 4e-
esee is finally entered upen seek appeal-.
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+(8) Appeals undef this seetioa shanl havfe precedeiee ever any
ei4il eaise e4 a different nature pending befare the ent excepting enly
appeals foeea orders of the Publie U4ility Gemmissioner and the state
!ndustrial Aeeident Gemmnission-1

Section 13. Notwithstanding the transfer of duties, functions and
powers by this Act, the lawfully adopted rules and regulations of
the Air Pollution Authority in effect on the effective date of this
Act shall continue in effect until superseded by, or repealed by,
rules and regulations legally adopted by the Sanitary Authority.
Any references in such rules and regulations of the Air Pollution
Authority to the Air Pollution Authority or an officer or employe
thereof shall be considered to be references to the Sanitary Au-
thority.

Section 14. The transfer of duties, functions and powers to the
Sanitary Authority under this Act shall not affect any action, suit,
proceeding or prosecution involving, or with respect to, such duties,
functions and powers, commenced prior to and pending at the
time of the transfer, except that the Sanitary Authority shall be
substituted for the Air Pollution Authority in such action, suit,
proceeding or prosecution.

Section 15. ORS 449.705, 449.710, 449.715, 449.720, 449.725, 449.730,
449.735, 449.740, 449.745, 449.750 and 449.755 are repealed.

Section 16. This Act being necessary for the immediate preserva-
tion of the public peace, health and safety, an emergency is declared
to exist, and this Act shall take effect on July 1, 1959.

Approved by the Governor May 4, 1959.
Filed in the office of the Secretary of State May 4, 1959.

NOTE: Matter in italics in an amended section is new; matter {lined e and braeketed} is
existing law to be omitted; complete new sections begin with Section

CHAPTER 358

AN ACT
[Hf. B. 540]

Relating to election offenses; amending ORS 260.640.

Be It Enacted by the People of the State of Oregon:

Section 1. ORS 260.640 is amended to read as follows:
260.640. (1) No elector shall bfse bring int the pelling plaeeeo

ear-r-y away fr-em it aiy uiefficial ballet, any paper er thing bear-ing
any resemblenee to the effieial ballet ether thea the sample ballet- er}
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(3) The department may refuse to allow any person to lower
the guaranteed analysis or change the ingredients of any brand
of his commercial feeding stuffs during the term for which regis-
tered, unless satisfactory reasons are presented for making such
change.

(4) The provisions of ORS -[5691-.0 to 641-90} chapter 183 re-
lating to the refusal, suspension and revocation of licenses apply
to this section.

Section 18. ORS 633.430 is amended to read:

633.430. The department may refuse registration, or cancel the
registration, of any brand or grade of commercial fertilizer, agri-
cultural minerals or lime, the sale of which would violate any of
the provisions of ORS 633.310 to 633.480. The provisions of ORS
-561-310 te 561-390] chapter 183 relating to the refusal and revoca-
tion of licenses by the department shall apply to the refusal to
register, or cancellation of the registration, of any brand or grade
of commercial fertilizer, agricultural minerals or lime under ORS
633.310 to 633.480. However, the registration of each grade shall
be considered as being in the nature of a distinct and separate
license and the refusal to register, or cancellation of the registra-
tion of any grade registered or offered for registration by any
person, shall not affect the registration of any other grade by the
same person.

Section 19. ORS 635.040 is amended to read:
635.040. The department may refuse to issue, suspend or re-

voke any license for failure to comply with this chapter, or regula-
tions promulgated thereunder. -The ppevsieis of OR. 661-310 to
56.390 relating to the refusal, enspesie end r-eveeatie 4 lieensee
shall apply to this seetie-}

Section 20. ORS 561.310, 561.320, 561.330, 561.340, 561.350, 561.360,
561.370, 561.380, 561.390, 561.440, 561.810 and 625.130 are repealed.

Approved by the Governor May 22, 1961.
Filed in the office of Secretary of State May 22, 1961.

CHAPTER 426

AN ACT
[S. B. 145]

Relating to air pollution; and providing penalties.

Be It Enacted by the People of the State of Oregon:

Section 1. In the interest of the public health and welfare of the
people, it is declared to be the public policy of the State of Oregon
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to maintain such a reasonable degree fof purity of the air resources
of the state to the end that the least possible injury should be done
to human, plant or animal life or to property and to maintain
public enjoyment of the state's natural resources and consistent
with the economic and industrial well-being of the state. The pro-
gram for the control of air pollution under this Act shall be under-
taken in a progressive manner, and each of its successive objectives
shall be sought to be accomplished by a maximum of cooperation
and conciliation among all the parties concerned.

Section 2. It is the purpose of this Act to safeguard the air
resources of the state by controlling or abating air pollution which
exists when this Act takes effect; and preventing new air pollution,
under a program which shall be consistent with the declaration of
policy above stated and with this Act.

Section 3. Unless the context clearly indicates otherwise, as used
in this Act:

(1) "Person" or "persons" means any individual, public or
private corporation, political subdivision, agency, board, depart-
ment or bureau of the state, municipality, partnership, association,
firm, trust, estate or any other legal entity whatsoever which is
recognized by law as the subject of rights and duties.

(2) "Air contaminant" means a dust, fume, gas, mist, odor,
smoke, vapor, pollen, soot, carbon, acid or particulate matter or any
combination thereof.

(3) "Air pollution" means the presence in the outdoor atmos-
phere of one or more air contaminants in quantities, of character-
istics and of a duration which are injurious to human, plant or
animal life or to property or which unreasonably interfere with
enjoyment of life and property throughout the state or throughout
such area of the state as shall be affected thereby.

(4) "Air contamination" means the presence in the outdoor
atmosphere of one or more air contaminants which contribute to a
condition of air pollution.

(5) "Air contamination source" means any source at, from, or by
reason of which there is emitted into the atmosphere any air con-
taminant, regardless of who the person may be who owns or oper-
ates the building, premises or other property in, at, or on which
such source is located, or the facility, equipment or other property
by which the emission is caused or from which the emission comes.

(6) "Air-cleaning device" means any method, process or equip-
ment which removes, reduces or renders less noxious air con-
taminants discharged into the atmosphere.

(7) "Area of the state" means any city or county or portion
thereof or other geographical area of the state as may be designated
by the Sanitary Authority.

684 [Chap. 426
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Section 4. The powers and duties prescribed in this Act are
conferred upon the Sanitary Authority of Oregon. Nothing in this
Act shall prevent cities or counties from enacting ordinances or
resolutions with respect to air pollution which do not conflict with
the provisions of this Act or the rules and regulations promulgated
pursuant to its provisions. This Act shall not be construed to repeal
ordinances, rules or regulations of said political subdivisions exist-
ing at the time of the effective date of this Act, except as they may
conflict with the provisions of this Act. If it shall be held that the
provisions of this Act shall supersede any local ordinance or resolu-
tion, this shall not bar the prosecution of or punishment for violation
of any ordinance or resolution, which violation was committed when
such ordinance was in full force and effect.

Section 5. The provisions of this Act do not apply to:
(1) Agricultural operations and the growing or harvesting of

crops and the raising of fowls or animals;
(2) Use of equipment in agricultural operations in the growth of

crops or the raising of fowls or animals;
(3) Barbeque equipment or outdoor fireplaces used in connec-

tion with any residence;
(4) Land clearing operations or land grading;
(5) Incinerators and heating equipment in or used in connec-

tion with residences used exclusively as dwellings for not more than
four families; or

(6) Fires set or permitted by any public officer, board, council
or commission when such fire is set or permission given in the
performance of such duty of the officer for the purpose of weed
abatement, the prevention or elimination of a fire hazard, or the
instruction of employes in the methods of fire fighting, which is in
the opinion of such officer necessary, or from fires set pursuant to
permit for the purpose of instruction of employes of private in-
dustrial concerns in methods of fire fighting, or for civil defense
instruction.

Section 6. It shall be the duty and responsibility of the Sanitary
Authority to:

(1) Prepare and develop a general comprehensive plan for the
control or abatement of existing air pollution and for the control or
prevention of any new air pollution in any area of the state in
which air pollution is found already existing or in danger of exist-
ing, recognizing varying requirements for different areas of the
state.

(2) Encourage voluntary cooperation by all persons ooncerned
in controlling air pollution and air contamination.
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(3) Encourage the formulation and execution of plans in con-
junction with air pollution control agencies or civil associations of
counties, cities, industries and other persons who severally or jointly
are or may be the source of air pollution, for the prevention and
abatement of pollution.

(4) Cooperate with the appropriate agencies of the United States
or other cities or any interested agencies with respect to the control
of air pollution and air contamination and for the formulation for
submission to the Legislative Assembly of interstate air pollution
control compacts or agreements.

(5) Conduct or cause to be conducted studies and research with
respect to air pollution sources, control, abatement or prevention.

(6) Conduct and supervise programs of air pollution control
education including the preparation and distribution of informa-
tion regarding air pollution sources and control.

(7) Determine by means of field studies and sampling the degree
of air pollution in the various areas of this state.

(8) Provide advisory technical consultation services to local
communities.

(9) Develop and conduct demonstration programs in coopera-
tion with local communities.

(10) Serve as the agency of the state for receipt of moneys from
the Federal Government or other public or private agencies and to
expend such moneys after appropriation thereof for the purposes of
air pollution control, studies or research.

(11) Enforce statutes relating to air pollution.

Section 7. The Sanitary Authority shall have power to:
(1) Establish areas of the state and prescribe the degree of air

pollution or air contamination that may be permitted therein, as air
purity standards for such areas. In determining air purity standards,
the authority shall take into account the following factors:

(a) The quantity or characteristics of air contaminants or the
duration of their presence in the atmosphere which may cause air
pollution in the particular area of the state;

(b) Existing physical conditions and topography;
(c) Prevailing wind directions and velocities;
(d) Temperatures and temperature inversion periods, humidity,

and other atmospheric conditions;
(e) Possible chemical reactions between air contaminants or

between such air contaminants and air gases, moisture or sunlight;
(f) The predominant character of development of the area of

the state, such as residential, highly developed industrial area,
commercial or other characteristics;

(g) Availability of air-cleaning devices;
(h) Economical feasibility of air-cleaning devices;
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(i) Effect on normal human health of particular air contami-
nants;

(j) Effect on efficiency of industrial operation resulting from
use of air-cleaning devices;

(k) Extent of danger to property in the area reasonably to be
expected from any particular air contaminants;

(L) Interference with reasonable enjoyment of life by persons
in the area which can reasonably be expected from air contaminants;

(m) The volume of air contaminants emitted from a particular
class of air contamination source;

(n) The economic and industrial development of the state and to
maintain public enjoyment of the state's natural resources;

(o) Other factors which the Sanitary Authority may find ap-
plicable.

(2) Establish air quality standards for the entire state or an
area of the state which shall set forth the maximum amount of air
pollution permissible in various categories of air contaminants and
may differentiate between different areas of the state, different air
contaminants and different air contamination sources or classes
thereof. Such standards may be changed from time to time by the
Sanitary Authority following public hearings. Establishment of
such standards shall be prerequisite to any specific order relating
to air pollution in any area where research has proven that stand-
ards can be established.

Section 8. (1) Public hearings shall be held by the Sanitary
Authority or before any member or members of the authority or a
hearing officer as the authority may designate, prior to the estab-
lishment of air quality standards in any area of the state and written
notice of such hearing shall be sent to the mayor and recorder or
auditor of the city or county clerk of the county in which any area
of the state is located, and notice of such hearing shall also be pub-
lished in a newspaper of general circulation in said area of the
state at least 20 and not more than 30 days prior to such public
hearing. The authority may recess and continue such hearings as
it may deem appropriate.

(2) In addition to the right to be heard at said public hearing
any person shall have the right to make written objection or sug-
gestions. The Sanitary Authority may solicit the written views of
other persons as it may deem appropriate. Within 90 days after the
conclusion of such public hearing, such standards shall be estab-
lished by the authority. Thereafter such standards may be canceled,
altered or amended from time to time following notice and hearing
prior to such change or cancellation.

(3) Such standards shall be deemed general regulations of the
authority and ORS chapter 183 shall apply.
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Section 9. The Sanitary Authority shall have authority to re-
quire, upon request, the submission of plans and specifications for
any air-cleaning device, but any person responsible for complying
with the standards of air purity established under this Act shall
determine, unless found by the Sanitary Authority to be inade-
quate, the means, methods, processes, equipment and operation to
meet the established standards.

Section 10. The Sanitary Authority shall have power to:
(1) Formulate, adopt, promulgate, amend and repeal general

rules and regulations which control, reduce or prevent air pollution
in such area of the state as shall or may be affected by air pollution,
and to include general provisions applicable throughout the state or
various areas of the state for controlling air contamination in ac-
cordance with the policy and purposes set forth in this Act.

(2) Hold public hearings, conduct investigations, subpena wit-
nesses who shall receive the same fees and mileage as in civil
actions in the circuit court, administer oaths and affirmations, take
depositions and receive such pertinent and relevant proof as it may
deem necessary or proper in order that it may effectively discharge
its duties and plowers under this Act and its responsibilities under
this Act to control and abate air pollution; and its members or
persons it may designate may exercise such powers.

(3) Make findings of fact and determinations.
(4) Institute actions for such penalties as are hereinafter pre-

scribed with respect to a violation of any provision of any rule or
regulation or any order which it may issue under this Act; provided,
however, that no penal action shall be instituted against the state
or any agency, department or bureau thereof, or against any unit
of local government, or an officer or employe of any of them, for
acts or omissions or violations done in their official functions or in
performance of their official duties.

(5) Institute or cause to be instituted in a court of competent
jurisdiction, proceedings to compel compliance with any rules,
regulations or any order or condition of any order which it may
promulgate under this Act.

(6) Settle or compromise in its discretion with the approval
of the Attorney General as it may deem advantageous to the state,
any action or suit for recovery of any penalty or for compelling
compliance with this Act.

(7) By its members or any one of them or any designated
officers or agents, enter and inspect after due notice and at
reasonable times, any property, premises or place for the pur-
pose of investigating either an actual or suspected source of air
pollution or air contamination -or to ascertain compliance or non-
compliance with any rule, regulation or order which it may promul-
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gate under this Act. Any information relating to secret process,
device or method of manufacturing or production obtained in the
course of inspection or investigation shall be kept confidential and
shall not be made a part of a public record of any hearing. If, on
premise, samples of air or air contaminants are taken for analysis,
a duplicate of the analytical report shall be furnished promptly to
the person suspected of causing such air pollution or air contamina-
tion.

(8) Gain access to and require the production of books and
papers pertinent to any matter investigated.

(9) Employ persons including specialists, consultants and hear-
ing officers, purchase materials and supplies and enter into con-
tracts necessary to carry out the purposes of this Act.

(10) Do any and all other acts and things not inconsistent with
any provision of this Act which it may deem necessary or proper
for the effective enforcement of this Act and the rules, regulations
and orders which have been promulgated thereunder.

* Section 11. (1) In case any written substantiated complaint shall
be filed with the Sanitary Authority which it has cause to believe,
or in case the authority itself has cause to believe, that any person is
violating any rule, regulation or order which was promulgated by
the authority by causing or permitting air pollution or air con-
tamination, the Sanitary Authority shall cause an investigation
thereof to be made. If it shall find after such investigation that such
a violation of any rule, regulation or order of the authority exists,
it shall by conference, conciliation and persuasion endeavor to the
fullest extent possible to eliminate the source or cause of the air
pollution or air contamination which resulted in such violation.

(2) In case of failure by conference, conciliation and persuasion
to correct or remedy any source or cause of any air pollution or
air contamination which resulted in a violation of any rule, regula-
tion or order of the Sanitary Authority, the authority shall have
cause to have issued and served upon the person complained against,
a written notice, together with a copy of the complaint made by it
or a copy of the complaint made to it, which shall specify the provi-
sions of the rule, regulation or order of which such person is said to
be in violation and a statement of the manner in and extent to
which such person is said to violate it, and shall require the person
so complained against to answer the charges of such complaint at a
public hearing before the authority at a time not less than 15 days
after the date of notice.

(3) The respondent to such complaint may file written answer
thereto and may appear at such hearing in person or by representa-
tive, with or without counsel, and may submit testimony in accord-
ance with the procedure set forth in ORS chapter 183 concerning
contested cases. The Sanitary Authority at the request of any re-
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spondent to the complaint made pursuant to this Act, shall subpena
and compel the attendance of such witnesses as the respondent may
reasonably designate, and it shall require the production of any
book or paper relating to the matter under investigation at any such
hearing. The burden of proof shall be upon the Sanitary Authority.

(4) After due consideration of the written and oral statements,
testimony and arguments submitted, or upon default in appearance
of the respondent on the return date specified in the notice given
as provided above, the authority may issue and enter such specific
order or make such specific determination as it shall deem appro-
priate under the circumstances, in accordance with the provisions
of ORS chapter 183.

Section 12. (1) Any specific order or determination or other
final action by the Sanitary Authority and the validity or reason-
ableness of any rule, regulation or general order of the Sanitary
Authority shall be subject to review and appeal as provided in ORS
chapter 183.

(2) When review in accordance with ORS chapter 183 is not
maintainable either because the person included was not a party to
the original proceedings in which the order or determination or
other action which is sought to be reviewed was taken, or for any
other reason, the order or determination of the authority and the
validity or reasonableness of any rule, regulation or order of the
authority may nevertheless be reviewed as herein provided, by
court proceedings for declaratory judgment, injunction or other
suitable proceeding. Such proceeding may be brought by any one
or more persons, jointly or severally, who may be aggrieved by
any such rule, regulation or order or any such determination or
act, whether or not the plaintiff is or was a party to the proceeding
in which such rule, regulation or order was adopted by the authority
or in which such determination or order of action was made or taken
by the authority.

(3) Proceedings brought under the provisions of this section
must be instituted within one year after the action of the authority
which is sought to be reviewed shall become final and binding upon
the plaintiff, his predecessor in interest or the class to which he
belongs; provided, however, that the court may allow a later filing
if the plaintiff was under some disability which the court deems
sufficient to excuse a later filing.

Section 13. If measures to prevent or correct air pollution or air
contamination which violate any rule, regulation or order promul-
gated by the Sanitary Authority, shall not be taken in accordance
with the specific final order, the Sanitary Authority may institute
or cause to be instituted in the name of the State of Oregon a suit
for injunction to prevent any further or continued violation of such
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rule, regulation or specific final order and to compel compliance.
The provisions of this section shall not prevent the maintenance of
actions or suits relating to private or public nuisances brought by
any other person, or by the state on relation of any person without
prior order of the Sanitary Authority.

Section 14. The several liabilities which may be imposed pur-
suant to this Act upon persons violating the provisions of any rule,
regulation or order of the Sanitary Authority, shall not be so con-
strued as to include any violation which was caused by an act of
God, war, strife, riot or other condition as to which any negligence
or wilful misconduct on the part of such person was not the proxi-
mate cause.

Section 15. (1) The Sanitary Authority may grant specific vari-
ances from the particular requirements of any rule, regulation or
order to such specific persons or class of persons or such specific
air contamination source, upon such conditions as it may deem
necessary to protect the public health and welfare, if it finds that
strict compliance with such rule, regulation or order is inappropriate
because of conditions beyond the control of the persons granted such
variance or because of special circumstances which would render
strict compliance unreasonable, burdensome or impractical due to
special physical conditions or cause, or because strict compliance
would result in substantial curtailment or closing down of a busi-
ness, plant or operation, or because no other alternative facility or
method of handling is yet available. Such variances may be limited
in time.

(2) The Sanitary Authority may delegate the power to grant
such variances to legislative bodies of local units of government in
any area of the state on such general conditions as it may find
appropriate.

(3) In determining whether or not a variance shall be granted,
in all cases the equities involved and the advantages and dislad-
vantages to the residents and the occupation or activity, shall be
weighed by the Sanitary Authority or the local governmental body.

(4) A variance granted may be revoked or modified by the
grantor thereof after a public hearing held upon not less than 10
days' notice. Such notice shall be served upon all persons who the
grantor knows will be subjected to greater restrictions if such
variance is revoked or modified, or are likely to be affected or who
have filed with such grantor a written request for such notification.

Section 16. (1) Violation of any rule, regulation or final order
of the Sanitary Authority issued pursuant to this Act shall be a
misdemeanor and each day of such violation shall be deemed a
separate offense.
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(2) Refusal to produce books, papers or information as required
by this Act shall be deemed a misdemeanor.

Section 17. (1) Regulations of the Sanitary Authority issued
prior to the effective date of this Act shall remain in effect in so far
as they do not conflict with the provisions of this Act until new
regulations are adopted or such prior regulations are amended. If
regulations are required by this Act to follow the establishment of
standards, such prior regulations shall remain in effect until such
standards are established and the prior regulations are confirmed,
amended or replaced by new regulations; provided, however, that
such prior regulations shall not continue longer than a period of
six months from the effective date of this Act.

(2) Pending prosecutions or suits begun under statutory pro-
visions in effect prior to the effective date of this Act shall not be
terminated but shall continue in full force and effect notwithstand-
ing the effectiveness of this Act.

Approved by the Governor May 22, 1961.
Filed in the office of Secretary of State May 22, 1961.

CHAPTER 427

AN ACT
[S. B. 1781

Relating to the installation, alteration, repair, maintenance and
operation of elevators; amending ORS 460.990; repealing ORS
460.010, 460.025, 460.027, 460.030, 460.040, 460.050, 460.060 and
460.070; appropriating money; providing penalties; and declaring
an emergency.

Be It Enacted by the People of the State of Oregon:
Section 1. This Act may be cited as the Elevator Safety Act.
Section 2. The purpose of this Act is to protect the health and

safety of the people of Oregon from the danger of unsafe elevators.
To accomplish this purpose the Legislative Assembly intends by
this Act:

(1) To provide minimum safety standards for the installation,
alteration, repair and maintenance of elevators to be operated in
this state.

(2) To assure compliance with minimum safety standards in
installation, alteration, repair and maintenance of elevators to be
operated within the state.

(3) To provide for the administration and enforcement -of this
Act by the Labor Commissioner.

692 OREGON LAWS 1961 [Chap. 427

App - 21



Chap. 5931 OREGON LAWS 1969 1229

CHAPTER 593

AN ACT [SB 396]

Relating to the reorganization of state government, including but not
limited to provisions establishing a Department of Environmental
Quality; creating new provisions; amending ORS 184.410, 274.755,
433.720, 433.725, 433.730, 449.016, 449.035, 449.048, 449.055, 449.075, 449.079,
449.083, 449.086, 449.088, 449.090, 449.092, 449.097, 449.100, 449.150, 449.230,
449.235, 449.580, 449.785, 449.790, 449.860, 450.075, 450.810, 450.820, 451.570,
459.010, 459.030, 459.040, 459.050, 459.060, 459.070, 459.990 and 541.625;
repealing ORS 449.025, 449.080 and 449.780; and declaring an emergency.

Be It Enacted by the People of the State of Oregon:

Section 1. There is hereby established in the executive-administrative
branch of the government of the state a department to be known as the
Department of Environmental Quality. The department shall consist of the
Environmental Quality Commission, the director of the department, and
all their employes and assistants.

Section 2. For the purpose of harmonizing and clarifying statutory
sections to be published in Oregon Revised Statutes, the Legislative
Counsel may substitute for words designating the Sanitary Authority,
wherever such words occur in Oregon Revised Statutes, other words
designating the Department of Environmental Quality or the Environ-
mental Quality Commission, as required by context.

Section 3. As used in this Act, unless the context requires otherwise:
(1) "Commission" means the Environmental Quality Commission.
(2) "Department" means the Department of Environmental Quality.
(3) "Director" means the Director of the Department of Environ-

mental Quality.

Section 4. ORS 449.016 is amended to read:
449.016. (1) {Thei'e i, he-eby er'eeted witi4n the tate Beapd f4 Healh

ft (4j.vi44oj t,, 4e 14ftewi ft- 4he git*itflf*te Vffior-i 4 the State 64 ofOft
costig-} The commission shall consist of five members, appointed by
the Governor, subject to confirmation by the Senate as provided in sub-
section (3) of this section.

(2) The term of office of a member -4-i*} shall be four years, but the
members of the -aitw A tsit-y} commission may be removed by the
Governor. Before the expiration of the term of a member, the Governor
shall appoint his successor to assume his duties on July 1 next following.
A member -ie} shall be eligible for reappointment , but no member shall
serve more than two consecutive terms. In case of a vacancy for any
cause, the Governor shall make an appointment to become immediately
effective for the unexpired term.

(3) The appointment of a member of the geanitar Autherity iis
commission shall be subject to confirmation by the Senate by the af-
firmative vote of two-thirds of the Senators voting on the confirmation,
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a quorum being present. If an appointment is made in the interim be-
tween legislative sessions, the Senate shall act through the Committee on
Executive Appointments under ORS 171.560. If an appointment is not
confirmed by the Senate, the appointee shall cease to be a member 4 ,
and the Governor shall make another appointment subject to confirmation
by the Senate as provided in this subsection.

(4) A member of the [a: tafy Auithoeittal commission who is not an
elective state official shall receive $20 per day for each day of actual
service in the performance of his duties and services as a member; subject
to any other applicable law regulating travel and other expenses for state
officers, he may receive his actual and necessary travel and other expenses
incurred in the performance of his official duties.

Section 5. ORS 449.025 is repealed and section 6 of this Act is enacted
in lieu thereof.

Section 6. (1) There shall be appointed by the commission, a director
who shall:

(a) Be a graduate of a recognized school of engineering;
(b) Possess a minimum of five years' experience as a practicing sanitary

engineer; and
(c) Be eligible for registration in Oregon as a professional engineer.
(2) The director shall hold his office at the pleasure of the commis-

sion, and his salary shall be fixed by the commission unless otherwise
provided by law. The director shall, before entering upon the duties of his
office, execute a bond, payable to the State of Oregon in the penal sum
to be fixed by the commission with one or more corporate sureties
authorized to do business in this state for the faithful discharge of his
duties and office, and the premium to be paid out of department funds.
The bond, when so executed, shall be filed in the office of the Secretary
of State.

(3) The director and any .secretary, clerk, stenographer or other
employe traveling upon the direction of the director, is entitled to receive
from the state his actual necessary expenses while traveling on business of
the department.

. (4) The director may delegate such of his powers, duties and functions
to other officers and employes of the department as he deems necessary.
Such designation shall be filed with the Secretary of State.

Sectioi 7. Subject to policy direction by the commission, the director
shall:

.(1) Be administrative head of the department;
(2) Have power, within applicable budgetary limitations, and in ac-

cordance with ORS chapter 240, to hire, assign, reassign, and coordinate
personnel of the department;

(3) Administer and enforce the laws of the state concerning environ-
mental quality;

(4) Conduct research concerning environmental quality in the state;
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(5) Seek the cooperation of all groups and individuals in carrying out
his prescribed duties;

(6) Be authorized to participate in any proceeding before any public
officer, commission or body of the United States or any state for the
purpose of representing the citizens of Oregon concerning environmental
quality.

Section 8. ORS 449.035 is amended to read:
449.035. The -gaitu++i Atheitw}- department may cooperate with

and receive moneys from the Federal Government, from the state or its
agencies and departments, and from any industrial or other source. These
funds may be used and disbursed for the study and control of [E~o+1if4a
sewage, industrial waste, fe-} and water +fefl and air pollution.

Section 9. ORS 449.048 is amended to read:
449.048. (1) +A iineii4erf h4 01*, Baitary Aui4hsit o i heai-if-+ An

officer acting for the ±a+*theite4-} commission may:
(a) Issue subpenas for the attendance of witnesses and the production

of books, records and documents relating to matters before the (aita-yE
Authoity) commission.

(b) Administer oaths.
(c) Take or cause to be taken depositions as provided by law.
(2) Subpenas authorized by this section may be served by any person

authorized by the person issuing the subpena. Witnesses who are sub-
penaed shall receive the same fees and mileage as in civil actions in the
circuit court.

Section 10. ORS 449.055 is amended to read:
449.055. (1) If it appears that the immediate enforcement of an order

of the Sefitary Athorwity} commission, based upon findings of fact in
any public hearing, research or investigation conducted by it, would
substantially interfere with the sewage disposal system of any municipality
or the normal industrial processes of any person, firm, association or
corporation to the extent of stoppage of sewage disposal or industrial
operation to the damage thereof, the it-a* M4*ity! commission.
upon written stipulation with the parties at interest, by order or other-
wise, shall grant sufficient time, in its discretion, to permit the munici-
pality, industry or other offender to comply with the order.

(2) If the order of the a r Athei4y-} commission is not fully
carried out within the time specified in the stipulation or order, and if the

i4aitary Athe+ty.} commission finds that the other party +-t in in-
terest is not proceeding in good faith to carry out the terms of the
stipulation or order, it shall proceed to enforce the law and its order by
proceedings to abate a nuisance.

Section 11. ORS 449.075 is amended to read:
449.075. As used in the laws relating to water pollution, unless the

context requires otherwise:
(1) "Person" means the state, any individual, public or private corpo-
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ration, political subdivision, governmental agency, municipality, industry,
copartnership, association, firm, trust, estate or any other legal entity
whatsoever.

(2) "Water" or "waters of the state" include lakes, bays, ponds,
impounding reservoirs, springs, wells, rivers, streams, creeks, estuaries,
marshes, inlets, canals, the Pacific Ocean within the territorial limits of the
State of Oregon and all other bodies of surface or underground waters,
natural or artificial, inland or coastal, fresh or salt, public or private
(except those private waters which do not combine or effect a junction
with natural surface or underground waters), which are wholly or partially
within or bordering the state or within its jurisdiction.

(3) "Sewage" means the water-carried human or animal waste from
residences, buildings, industrial establishments or other places, together
with such ground water infiltration and surface water as may be present.
The admixture with sewage as above defined of industrial wastes or
wastes, as defined in subsections (4) and (5) of this section, shall also be
considered "sewage" within the meaning of this chapter.

(4) "Industrial waste" means any liquid, gaseous, radioactive or solid
waste substance or a combination thereof resulting from any process of
industry, manufacturing, trade or business, or from the development or
recovery of any natural resources.

(5) "Wastes" means sewage, industrial wastes, and all other liquid,
gaseous, solid, radioactive, or other substances which will or may cause
pollution or tend to cause pollution of any waters of the state.

(6) "Sewerage system" means pipelines or conduits, pumping stations,
and force mains, and all other structures, devices, appurtenances and
facilities used for collecting or conducting wastes to an ultimate point for
treatment or disposal.

(7) "Standard" or "standards" means such measure of quality or
purity for any waters in relation to their reasonable and necessary use as
may be established by the -ESaitafry Atherity commission pursuant to
this chapter.

(8) "Pollution" means such alteration of the physical, chemical or
biological properties of any waters of the state, including change in
temperature, taste, color, turbidity, silt or odor of the waters, or such
discharge of any liquid, gaseous, solid, radioactive or other substance into
any waters of the state, which will or tends to, either by itself or in
connection with any other substance, create a public nuisance or which
will or tends to render such waters harmful, detrimental or injurious to
public health, safety or welfare, or to domestic, commercial, industrial,
agricultural, recreational or other legitimate beneficial uses or to livestock,
wildlife, fish or other aquatic life or the habitat thereof.

(9) "Disposal system" means a system for disposing of wastes, either
by surface or underground methods and includes sewerage systems,
treatment works, disposal wells and other systems.

(10) "Treatment works" means any plant or other works, used for the
purpose of treating, stabilizing or holding wastes.

IChap. 5931232
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Section 12. ORS 449.079 is amended to read:
449.079. (1) No person shall:
(a) Cause pollution of any waters of the state or place or cause any

wastes to be placed in a location where such wastes are likely to escape or
be carried into the waters of the state by any means.

(b) Discharge any wastes into the waters of the state if the discharge
reduces the quality of such waters below the water quality standards
established for such waters by the [fSaitary AHtherity} commission.

(2) No person shall violate the conditions of any waste discharge
permit issued under ORS 449.083.

(3) Violation of subsection (1) or (2) of this section is a public
nuisance.

Section 13. ORS 449.080 is repealed and sections 14 and 15 of this
Act are enacted in lieu thereof.

Section 14. The department:
(1) Shall encourage voluntary cooperation by the people, munici-

palities, counties, industries, agriculture, and other pursuits, in restoring
and preserving the quality and purity of waters of this state in accordance
with standards established by the Environmental Quality Commission, as
set forth in ORS 449.016 to 449.150, 449.235, 449.390 to 449.400, 449.410 to
449.440, 449.505 to 449.565, 449.580, 449.760 to 449.830 and 449.850 to 449.920.

(2) May conduct and prepare, independently or in cooperation with
others, studies, investigations, research and programs pertaining to the
quality and purity of waters of this state and to the treatment and
disposal of wastes.

(3) Shall advise, consult, and cooperate with other agencies of the
state, political subdivisions, industries, other states, the Federal Govern-
ment, and affected groups, in furtherance of the purposes set forth in
ORS 449.077.

(4) May employ personnel, including specialists, consultants and hear-
ing officers, purchase materials and supplies, and enter into contracts
necessary to carry out the purposes set forth in ORS 449.077.

(5) May perform such other and further acts as may be necessary,
proper or desirable to carry out effectively the duties, powers, and
responsibilities of the department prescribed in ORS 449.016 to 449.150,
449.235, 449.505 to 449.565, 449.580, 449.760 to 449.830 and 449.850 to 449.920.
Any information relating to secret process, device, or method of manu-
facturing or production obtained in the course of inspection, investigation
or activities under ORS 449.083 shall be kept confidential and shall not
be made a part of a public record of any hearing.

Section 15. The commission:
(1) May formulate, in accordance with applicable provisions of ORS

chapter 183, and from time to time amend or cancel rules and regulations
pertaining to procedure of the department with respect to hearings, filing
of reports and issuance of permits.
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(2) May formulate, in accordance with applicable provisions of ORS
chapter 183, and from time to time amend or cancel rules and regulations
pertaining to minimum requirements for disposal of wastes, minimum
requirements for operation and maintenance of sewerage systems, treat-
ment works, and disposal systems, and all other matters pertaining to
standards of quality for the waters of the state.

(3) May establish, modify, or amend standards of quality and purity
of the various waters of this state as provided in ORS 449.016 to 449.150,
449.235, 449.390 to 449.400, 449.410 to 449.440, 449.505 to 449.565, 449.580,
449.760 to 449.830 and 449.850 to 449.920. Such standards shall be consistent
with policies and programs for the use and control of water resources
of the state adopted by the State Water Resources Board pursuant to the
provisions of ORS 536.210 to 536.550.

(4) May enforce compliance with the laws of the state and with final
orders of the department relating to pollution of water of the state. .

(5) May settle or compromise in its discretion, with the approval of
the Attorney General, any action, suit or cause of action or suit for the
recovery of a penalty or abatement of a nuisance as it may deem ad-
vantageous to the state.

Section 16. ORS 449.083 is amended to read:
449.083. (1) Without first obtaining a permit from the -ESafite-y

A'&thevity- department, no person shall on +-f*n4} or after January 1, 1968:
(a) Discharge any wastes into the waters of the state from any

industrial or commercial establishment or activity, any municipal sewerage
system, disposal system or treatment works, or any domestic sewerage
system as defined in ORS 449.390.

(b) Construct, install, modify or operate any municipal sewerage
system, disposal system or treatment works, or any domestic sewerage
system as defined in ORS 449.390, or part thereof or any extension or
addition thereto.

(c) Increase in. volume or strength any wastes in excess of the
permissive discharges specified. under an existing. permit.

(d) Construct, install, operate or conduct any industrial, commercial
or other establishment or activity or any extension or modification thereof
or addition thereto, the operation or conduct of which would cause an
increase in the discharge of wastes into the waters of this state or which
would otherwise alter the physical, chemical or biological properties of
any waters of this state in any manner not already lawfully authorized.

(e) Construct or use any new outlet for the discharge of any wastes
into the: waters of the state.

(2) The Set Atheity department may issue, deny, suspend or
modify, or revoke permits under such conditions as it may prescribe or
according to such rules, regulations and standards as -4t} the commission
may prescribe for the prevention, reduction or abatement of pollution.

(3) Applications for permit shall be made on forms prescribed by the
-ESaniteie Aithefrity) department and any permit issued by the {-Samitf-y
Authorit-] department shall specify its duration and the conditions for
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conformance with the provisions of ORS 449.016 to 449.150 and the
rules and regulations promulgated pursuant thereto and for compliance
with standards of water quality and purity if such standards have been
established for the particular waters of the state wherein the wastes for
which the permit is sought will be discharged. The -Saniteisy Attthovity}
department, under such conditions as it may prescribe, may require the
submission of plans, specifications, and such other information as it deems
necessary to carry out the provisions of ORS 449.016 to 449.150 and the
rules, regulations and standards adopted pursuant to the provisions thereof.

(4) In the event of failure of the } attittt-'y- Athor-ity} department to
act upon an application within 60 days after it has been filed, the
applicant shall be deemed to have received a temporary permit, such
permit to expire upon final action to grant or deny the original applica-
tion by the {-Sanitafy Autherit} department.

(5) The Saitary A+therit++ department shall give written notice of
its intention to deny, suspend, modify or revoke any permit issued
pursuant to this section. Such notice shall be sent by registered mail to
the last-known address of the applicant. The person to whom the notice is
addressed shall have 20 days from the date of the mailing of such notice
in which to demand a hearing by the 4-i*+attey -Aathierity commission or
its authorized representative and such hearing shall be conducted pursuant
to the provisions of ORS chapter 183.

(6) Any person who holds a permit under paragraph (a) of sub-
section (1) of this section shall report periodically to the Sai-tary
Antiterity} department. The [Aith Athorithy} department may au-
thorize such reports to be made every 30 days. The report shall be on a
form prescribed and supplied by the -Saititay Auther-ty- department and
shall contain information as to the amount and nature or common
description of the sewage or waste and such other information as the
-4Reitar Authefity} department may require.

Section 17. ORS 449.086 is amended to read:
449.086. (1) The ESffitay Atiieit- commission is authorized and

empowered to establish standards of quality and purity of the waters of
this state in accordance with the public policy of the [State of OiPegei}
state as set forth in ORS 449.077, and in establishing such standards,
consideration shall be given the following factors:

(a) The extent, if any, to which floating solids may be permitted in
the water;

(b) The extent, if any, to which -suspended solids, settleable solids,
colloids or a combination of solids with other substances suspended in
water may be permitted;

(c) The extent, if any, to which organisms of the coliform group, and
other bacteriological organisms or virus may be permitted in the waters;

(d) The extent of the oxygen demand which may be permitted in the
receiving waters;

(e) The minimum dissolved oxygen content of the waters that shall be
maintained;
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(f) The limits of other physical, chemical, biological or radiological
properties that may be necessary for preserving the quality and purity of
the waters of the state;

(g) The extent to which any substance must be excluded from the
waters for the protection and preservation of public health; and

(h) The value of stability and the public rights to rely upon standards
as adopted for a reasonable period of time to permit institutions, munici-
palities, commerce, industries and others to plan, schedule, finance and
operate improvements in an orderly and practical manner.

(2) The adoption, alteration, modification or repeal of the standards
of quality and purity above prescribed shall be made by the -at-theity}
commission only after public hearing on due notice, subject to the
limitations thereon elsewhere set forth in ORS 449.016 to 449.150, [44.205
te 449-250- 449. te 449.40 449.235, 449.390 to 449.400, 449.410 to 449.440,
449.505 to 449.565, 449.580, 449.760 to 449.830 and 449.850 to 449.920.

(3) Notices of public hearing for the adoption, alteration, modification
or repeal of standards of quality and purity thereof shall specify the time,
date and place of hearing, and the waters concerning which standards are
sought to be adopted. Copies of said notice shall be published at least
twice in a newspaper regularly published or circulated in the county or
counties bordering or through which the waters, for which standards are
sought to be adopted, flow; the first of which publications shall be not
more than 30 days nor less than 20 days before the date fixed for such
hearing, and copies of said notice shall be mailed at least 20 days before
such hearing to the chief executive officer of each municipal corporation
or county bordering or through which said waters for which standards are
sought to be adopted, flow, and to such other persons as the {outoit
commission may find appropriate.

(4) Any person responsible for complying with the standards of water
quality or purity established under ORS 449.016 to 449.150, [449.205 to
449-250, 449-305 to 449.?401 449.235, 449.390 to 449.400, 449.410 to 449.440,
449.505 to 449.565, 449.580, 449.760 to 449.830 and 449.850 to 449.920 shall
determine, subject to the approval of the -aitew Atherity-} department,
the means, methods, processes, equipment and operation to meet said
standards.

(5) The standards of ouality and purity thereof shall, before becoming
effective, be filed with the Secretary of State, in accordance with ORS
chapter 183.

Section 18. ORS 449.088 is amended to read:
449.088. After the conclusion of a hearing conducted by a -Fi-embe

of the Saitawi- Athoity e ethei heapings hearing officer of the commis-
sion, the -heain4gl- officer shall transmit the record of the hearing ,
together with his findings and conclusions, to the f9gHaity Altheoie'y
commission, which shall review the record and enter its order thereon

its oi'4ei- within 60 days after the conclusion of }feid4 the hearing. The
order of the -[otherity} commission shall be final and conclusive on all
parties unless an appeal is taken therefrom as provided in ORS 449.090
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or in ORS chapter 183, or unless the order is modified or revised by a court
in other proceedings as provided in ORS chapter 183.

Section 19. ORS 449.090 is amended to read:
449.090. Any person who deems himself aggrieved by any order of

the -[Sa itary A ther4ty,} commission may appeal from such order or
may bring separate action 4} or suit in accordance with the provisions
of ORS chapter 183. When a review in accordance with ORS chapter 183
is not maintainable, because the person aggrieved was not a party to the
original proceeding, the order or determination of the -attheiity} com-
mission and the validity or reasonableness of any order or determina-
tion of the -authority} commission may be reviewed by the court in a
civil action for declaratory or injunctive relief or other suitable proceeding.

Section 20. ORS 449.092 is amended to read:

449.092. The [- 4.- Aithority} department shall:
(1) Cooperate with the appropriate agencies of the United States and

of other states, or any interstate agencies, in respect to any proceedings
and all matters pertaining to control of pollution of the waters of Oregon
and those adjacent thereto or for the formation and submission to the
legislature of interstate pollution control compacts or agreements.

(2) Make such determination of priority of water pollution control
projects, as may be necessary under terms of statutes enacted by the
Congress of the United States.

Section 21. ORS 449.097 is amended to read:
449.097. Whenever the -[-Sanitary Aherity- commission determines

that a person -may h:e] is violating any of its orders or any of the pro-
visions of ORS 449.016 to 449.150, [411.205 4o 44.250- 444-305 4o 449404
449.235, 449.390 to 449.400, 449.410 to 449.440, 449.505 to 449.565, 449.580,
449.760 to 449.830 and 449.850 to 449.920, or whenever the -atherit4+
commission receives complaints, petitions or remonstrances from indi-
vidual citizens, groups of citizens, organizations, associations or munici-
palities relating to any condition involving water pollution, or -whipenevet
w*+4.ev P4h4iol if the 8414jet 4 ftfl.- iwejf't4 y the 1pi-keet.' +4 Ad4+ a-4 WIV-ter-
Qiality C-entr-el} on the commission's own motion, the {-atther-ity com-
mission may:

(1) Investigate, hold hearings, make general or specific orders and take
action, as provided in ORS 449.016 to 449 150, 14 14.205 to 449-25Q- 449.345
to 449.3401 449.235, 449.390 to 449.400, 449.410 to 449.440, 449.505 to 449.565,
449.580, 449.760 to 449.830 and 449.850 to 449.920, as soon as possible.

(2) For the purpose of investigating conditions relating to water
pollution, through f-its members e- its duly authorized representatives,
enter at reasonable times upon any private or public property.

(3) Conduct public hearings in accordance with the provisions of ORS
chapter 183.

(4) Publish its findings and recommendations as they are developed
relative to public policies and procedures necessary for the correction of
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conditions or violations of any of the laws of Oregon relating to water
pollution.

(5) Give notice of any specific order relating to a particular violation
of its rules, regulations or general orders, or relating to a particular
violation of any condition of any permit by mailing notice of such specific
order to the person affected and by filing a duplicate original of said order
in the same manner as a general order under the provisions of ORS
chapter 183.

(6) Take appropriate action for the enforcement of its rules, regula-
tions or orders promulgated as a result of any hearings; provided, however,
that notwithstanding any other provisions of law to the contrary, no state
or local governmental agency or officer or employe thereof, shall be
criminally liable or responsible under the provisions of this chapter for any
acts done by such governmental agency in the performance of its func-
tions or by such officers or employes in the performance of their duties.
No criminal action shall be maintained or prosecuted for such acts.
Any violation of ORS 449.016 to 449.150, [449.295 to 449-20- 449.05 to
449.844} 449.235, 449.390 to 449.400, 449.410 to 449.440, 449.505 to 449.565,
449.580, 449.760 to 449.830 and 449.850 to 449.920 or of any order, rule
or regulation of the -[{gitary Auatheity} commission by any governmental
agency or by any officer or employe thereof may be enjoined in civil
abatement proceedings brought in the name of the state. Any proceedings
brought by the [Sl:ita:fy AuRtheity} commission in the name of the state
for enforcement of its rules, regulations or orders shall set forth the
dates of notice and hearing and the specific order of the {Sanitaff Au-

-heeitAy commission together with the facts of noncompliance, and the
facts giving rise to the public nuisance.

Section 22. ORS 449.100 is amended to read:
449.100. (1) Proceedings to abate alleged public nuisances created by

pollution of waters of the state may be instituted at law, or in equity, in
the name of the State of Oregon, upon relation of the fgasitory
Autheity} commission, the Attorney General, any district attorney of
any county or the city attorney of any municipality affected. The
provisions of this section are in addition to. and are not in lieu of any
criminal prosecution or penalties resulting from pollution except that no
criminal prosecution shall be brought against a state or local governmental
agency or officer or employe thereof in the performance of his duties.

(2) However, notwithstanding any other provisions of law to the
contrary or the provisions of ORS 449.097, the Fganitary Auhoirtv}
commission, without the necessity of prior administrative procedures or
hearing and entry of an order or at any time during such administrative
proceedings if such proceedings have been commenced, may institute a
suit at law or in equity in the name of the State of Oregon to abate or
restrain threatened or existing pollution of the waters of this state,
whenever such pollution or threatened pollution creates an emergency
which requires immediate action to protect the public health, safety or
welfare.
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(3) At the time of instituting the suit, the (Sanitary Aithoitey}
commission must file one or more affidavits supporting the relief applied
for, together with a show cause order directed to the defendant. On the
day the suit is instituted or on the day following, the court shall issue the
show cause order, requiring the defendant to appear at a time and place
specified in the order to show cause, if any, why the relief applied for
should not be granted. The complaint, together with the affidavit and the
show cause order, shall be served on the defendant as a summons. The
time for the appearance of the defendant shall not be more than three
calendar days after issuance of the order unless both parties concur in an
extension. At the trial the defendant may submit counter affidavits and
both parties may submit such additional evidence as may be appropriate.
At the beginning of the trial a temporary restraining order, temporary
injunction or abatement order may be entered pending final determination
of the matter by a trial of the merits. The hearing on the show cause
order shall constitute a trial on the merits of the case. Any appeal shall be
taken in the usual manner, but there shall be no stay of the order of the
court on appeal.

(4) The [Sa itaiy Athority commission shall not be required to
furnish any bond in such proceeding. Neither the [Sa-nitar Authee-
commission nor its members or officers or employes of the department
shall be liable for any damages defendant may sustain by reason of an
injunction or restraining order or abatement order issued after such
hearing.

(5) Cases filed under the provisions of this section or any appeal
therefrom shall be given preference on the docket over all other cases
except those given an equal preference by statute.

Section 23. ORS 449.150 is amended to read:

449.150. (1) After September 1, 1967, and notwithstanding any other
law or regulation of this state or political subdivision thereof to the
contrary, no garbage or sewage shall be discharged into or in any other
manner be allowed to enter the waters of the State of Oregon from any
building or structure unless such garbage or sewage has been treated or
otherwise disposed of in a manner approved by the State Board of Health
-rid the 4+f-r -- ]a4wie 4 +4 a &4 Ovege4 commission. All
plumbing fixtures in buildings or structures , including prior existing
plumbing fixtures from which waste water or sewage is or may be
discharged, shall be connected to and all waste water or sewage from such
fixtures in buildings or structures shall be discharged into a sewer system,
septic tank system , or other disposal system approved by the State Board
of Health and the {eitav - Auther-it . t4 4 tate +f4 :egei.] commis-
ston.

(2) The {48aitary Authoitw commission may extend the time of
compliance as set forth in subsection (1) of this section for any person,
class of persons, municipalities or businesses upon such conditions as it
may deem necessary to protect the public health and welfare if it is found
that strict compliance would be unreasonable, unduly burdensome or
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impractical due to special physical conditions or cause or because no other
alternative facility or method of handling is yet available.

Section 24. ORS 449.230 is amended to read:
449.230. (1) Whenever, in the opinion of the State Board of Health,

investigations indicate that the water from a water supply mentioned in
ORS 449.225 would endanger the health of the water consumers, the
board shall give written notice to the owners or persons responsible for
the operation of such public water supply, specifying the cause of the
danger to the health of the water consumers. This notice shall require that
sanitary defects are to be corrected or operation of the water supply is to
be improved in order to make the water assuredly safe within a reasonable
time specified or that the persons so notified appear before the
State Board of Health at a time and place stated in the notice and answer
charges. The notice shall be served on such person as summonses are
served or by registered mail not less than 20 days before the time set for
the hearing.

(2) The person complained against may appear personally or by
counsel at the hearing and produce competent evidence in his behalf in
answer to the alleged violation. On the basis of evidence produced at the
hearing, the State Board of Health shall enter such order as, in its opinion,
will best serve the interest of the water consumers and shall promptly give
written notice, either by service as summonses are served or by registered
mail, to the persons affected by such order. If the hearing is held before
any officer designated by the State Board of Health, such officer shall
transmit the record of the hearing together with his findings and conclu-
sions to the State Board of Health, which thereupon shall review the
record and enter its order on the basis thereof. The order of the State
Board of Health shall become final and binding on all parties, unless
appealed by the person aggrieved in the manner provided -fef appeals
4 erders of the Saitaoy Autherity in the applieable ppevisiei 4 ORS
4419.09] by ORS chapter 183.

Section 25. ORS 449.235 is amended to read:
449.235. (1) Every water supply agency selling or furnishing water to

the public for drinking or household purposes shall, when such water
supply is derived from surface sources, conduct such sanitary inspections
of the watershed as may be considered necessary by the State Board of
Health for the protection of public health.

(2) The inspection of the watershed shall include an examination of
sewage and waste disposal facilities at houses, business establishments,
industries and buildings on the watershed.

(3) The sewage and waste disposal facilities shall be constructed and
operated in accordance with the regulations of the State Board of Health
and the -eSanitary Autherityl commission.

(4) Written reports of all inspections shall be made promptly to the
State Health Officer and to the director.

(5) Sanitary inspectors may enter upon any premises and into any
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building upon their respective watersheds for the purpose of making the
inspections required.

(6) As used in this section, "watershed" does not include that land
within the boundaries of a municipal corporation or uninhabited wooded
tracts or fields that are free from suspicion.

Section 26. ORS 449.580 is amended to read:
449.580. (1) No person, residing on or owning property on the

watershed of Oswego Lake, Clackamas County, shall flow or discharge
sewage or waste water thereon unless it is passed through a system of
sewage purification approved by the State Board of Health and the
department.

(2) The continued flow and discharge of sewage or waste water may
be enjoined by any judge of the circuit court, upon application of the
State Board of Health, the department or any person.

(3) All peace officers and health officers of Clackamas County are
charged with the enforcement of this section.

Section 27. ORS 449.780 is repealed and sections 28 and 29 of this
Act are enacted in lieu thereof.

Section 28. Subject to policy direction by the commission, the depart-
ment shall prepare and develop a general comprehensive plan for the
control or abatement of existing air pollution and for the control or
prevention of new air pollution in any area of the state in which air
pollution is found already existing or in danger of existing, recognizing
varying requirements for different areas of the state.

Section 29. The department shall:
(1) Encourage voluntary cooperation by all persons concerned in

controlling air pollution and air contamination.
(2) Encourage the formulation and execution of plans in conjunction

with air pollution control agencies or associations of counties, cities,
industries and other persons who severally or jointly are or may be the
source of air pollution, for the prevention and abatement of pollution.

(3) Cooperate with the appropriate agencies of the United States or
other states or any interested agencies with respect to the control of air
pollution and air contamination and for the formulation for submission to
the Legislative Assembly of interstate air pollution control compacts or
agreements.

(4) Conduct or cause to be conducted studies and research with
respect to air pollution sources, control, abatement or prevention.

(5) Conduct and supervise programs of air pollution control education
including the preparation and distribution of information regarding air
pollution sources and control.

(6) Determine by means of field studies and sampling the degree of air
pollution in the various areas of this state.
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(7) Provide advisory technical consultation services to local commu-
nities.

(8) Develop and conduct demonstration programs in cooperation with
local communities.

(9) Serve as the agency of the state for receipt of moneys from the
Federal Government or other public or private agencies and to expend
such moneys after appropriation thereof for the purposes of air pollution
control, studies or research.

Section 30. ORS 449.785 is amended to read:
449.785. The fSeeit-aty Authepity} commission shall enforce statutes

relating to air pollution and shall have power to:
(1) Establish areas of the state and- prescribe the degree of air

pollution or air contamination that may be permitted therein, as air purity
standards for such areas. In determining air purity standards, the Fatithe+-
i4t-- commission shall take into account the following factors:

(a) The quantity or characteristics of air contaminants or the duration
of their presence in the atmosphere which may cause air pollution in the
particular area of the state;

(b) Existing physical conditions and topography;
(c) Prevailing wind directions and velocities;
(d) Temperatures and temperature inversion periods, humidity, and

other atmospheric conditions;
. (e) Possible chemical reactions between air contaminants or between
such air contaminants and air gases, moisture or sunlight;

(f) The predominant character of development of the area of the state,
such as residential, highly developed industrial area, commercial or other
characteristics;

(g) Availability of air-cleaning devices;
(h) Economical feasibility of air-cleaning devices;
(i) Effect on normal human health of particular air contaminants;

* (j) Effect on efficiency of industrial operation resulting from use of
air-cleaning devices;

(k) Extent of danger to property in the area reasonably to be expected
from any particular air contaminants;

(L) Interference with reasonable enjoyment of life by persons in the
area which can reasonably be expected from air contaminants;

(m) The volume of air contaminants emitted from a particular class of
air contamination source;

(n) The economic and industrial development of the state and to main-
tain public enjoyment of the state's natural resources;

(o) Other factors which the [Senitry Authori4,} commission may find
applicable.

(2) Establish air quality standards including emission standards for the
entire state or an area of the state which shall set forth the maximum
amount of air pollution permissible in various categories of air contaminants
and may differentiate between different areas of the state, different air
contaminants and different air contamination sources or classes thereof.
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Such standards may be changed from time to time by the {8eitare
Authority} commission following public hearings. {-Establishmet f enfe4h

d sheHR be prevequisie to esy seeeiie oieder velatig e air pellitiei inH
fty area where -r-eseareh hes pee tha-t stanidard cea h- established-}

Section 31. ORS 449.790 is amended to read:
449.790. (1) Public hearings shall be held by the 49anitary Authe4ty}

commission or before any member or members of the -fatheity} commis-
sion or a hearing officer as the fmetherity- commission may designate, prior
to the establishment of air quality standards in any area of the state and
written notice of such hearing shall be sent to the mayor and recorder or
auditor of the city or county clerk of the county in which any area of the
state is located, and notice of such hearing shall also be published in a
newspaper of general circulation in said area of the state at least 20 and
not more than 30 days prior to such public hearing. The feather-ty} com-
mission may recess and continue such hearings as it may deem appropriate.

(2) In addition to the right to be heard at said public hearing any person
shall have the right to make written objection or suggestions. The -F-Saitare-
Authei-ty} commission may solicit the written views of other persons as it
may deem appropriate. Within 90 days after the conclusion of such public
hearing, such standards shall be established by the -[-ather-ityl commission.
Thereafter such standards may be canceled, altered or amended from time
to time following notice and hearing prior to such change or cancellation.

(3) Such standards shall be deemed general regulations of the {feaither-
t-y commission and ORS chapter 183 shall apply.

Section 32. ORS 449.860 is amended to read:
449.860. (1) Ordinances and resolutions adopted by cities and counties

in forming a regional authority shall specify the name of the regional
authority and shall set forth the participating cities and counties, the prin-
cipal places of business, and the boundaries of the regional authority.

(2) A certified copy of the ordinance or resolution of each city or county
calling for the formation of a regional authority shall be filed with the
Secretary of State and with the 4e :: -t of the 8miitevsy Ahe.ovitv-
director.

(3) From and after the date of notice from the -4-ii- A t*-]
department that the regional authority meets the requirements of subsec-
tion (1) of ORS 449.855, the regional authority shall exercise its functions.

Section 33. ORS 184.410 is amended to read:
184.410. (1) There is created an advisory committee to be known as the

Committee on Natural Resources.
(2) The committee shall be composed of the Governor, as chairman,

Superintendent of Public Instruction, State Fisheries Director, State
Forester, State Game Director, [e::te:e4+; 4 4ate Sasiitar Ap: t. 4
Director of Department of En'-vrnmental Quality. State Engineer, Admin-
istrative Officer of -the]. State Soil and Water Conservation Committee,
Superintendent of State Parks, Director of Agriculture, 4-the- Dean of 44(4
School of Agriculture -.- at Oregon State University, -the-If State Geologist,
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{the} Director of -0e} State Water Resources Board, -th4e} Director of -the+
State Marine Board, and -Ehe+ Director of -thse} Department of Commerce.

(3) All members of the Committee on Natural Resources shall repre-
sent their respective departments, boards or commissions.

Section 34. ORS 274.755 is amended to read:
274.755. (1) Before granting any easement under ORS 274.075 or under

ORS 274.705 to 274.860, and before offering lands for leasing under ORS
274.705 to 274.860, or whenever any person files a written application with
the division requesting that an easement be granted for such lands or that
such lands be offered for leasing under ORS 274.705 to 274.860, accompany-
ing the same with the required fee, the division shall hold a public hearing
as provided in this section.

(2) Before granting an easement or inviting bids on any lands subject
to ORS 274.705 to 274.860, the division shall cause written notice describing
the area under consideration and other pertinent information to be trans-
mitted to:

(a) State Geologist;
(b) State Highway Engineer;
(c) f-eeretary, Sanitafy Aiatherity 4 the State e4 O:egei:] Director,

Department of Environmental Quality;
(d) Director, State Game Commission;
(e) Director, Fish Commission of the State of Oregon;
(f) The applicant, if any, requesting the lease;
(g) Prospective applicants or bidders, by publication thereof in two or

more publications of general circulation in the oil and gas industry; and
(h) The public, by publication thereof once each week for not less

than four weeks in a newspaper of general circulation throughout the
State of Oregon, and in addition in a newspaper of general circ-Ilation in
the county in which the lands lie or the county or counties contiguous to
the area under consideration for bidding.

(3) The notice shall set forth the place of hearing and shall set its time
at not earlier than the 20th day after date of the last newspaper publication.

(4) The division may appoint one of its officers or employes or, by
mutual agreement with another state agency, board or commission, one of
its employes to conduct hearings authorized under this section. An officer
or employe of each interested state agency, board or commission named in
subsection (2) of this section may question any witnesses appearing before
the division or its representative, and any interested person may offer
evidence and otherwise be heard.

Section 35. ORS 433.720 is amended to read:
433.720. (1) Subject to the requirements of the -Fbea+4}- Environmental

Quality Commission under ORS 459.040, the counties, acting by and through
their respective county courts, may obtain real and personal property by
lease, purchase or otherwise for the purpose of operating and maintaining
disposal sites.

(2) For the purpose of subsection (1) of this section:
(a) Counties may enter into any contracts which may seem desirable

OREGON LAWS 19691244 (Chap. 593

App - 37



OREGON LAWS 1969

with any city or any person in their respective counties covering the
cooperative use of such disposal sites.

(b) Cities may enter into contracts with the county in which they are
situated or with any person therein for the cooperative maintenance of
disposal sites.

Section 36. ORS 433.725 is amended to read:
433.725. Each disposal site established under ORS 433.720 shall be

operated under the jurisdiction of the county court in which it is situated.
Subject to the requirements of the -!4ca4d-} Environmental Quality Com-
mission under ORS 459.040, the county court may prescribe rules, regula-
tions and conditions under which such disposal sites may be operated and
permit or prohibit by rule or regulation the dumping of solid wastes at such
disposal site.

Section 37. ORS 433.730 is amended to read:
433.730. Where necessary to meet special local conditions, the county

court or board of county commissioners in each county may prescribe rules
and regulations supplemental to the requirements of the {bea-d} Environ-
mental Quality Commission under ORS 459.040 establishing procedures,
practices and standards within their county, but outside the limits of any
city, for the operation of disposal sites in conformance with this section.

Section 38. ORS 450.075 is amended to read:
450.075. Every sanitary district may:
(1) Have and use a common seal.
(2) Sue and be sued by its name.
(3) Acquire, construct, reconstruct, alter, enlarge, renew, replace,

operate and maintain such sewage collection and disposal systems as in the
judgment of the board are necessary and proper for the area of the district.
In the performance of these functions, either in or out of the district, it
may join with any county, city or other district or governmental agency
in the joint establishment, maintenance and operation of such works, and
may contract therefor within the limits of authority conferred by ORS
450.005 to 450.245.

(4) Permit the use, by lease or otherwise, of any property of the district
by any other district, city or other governmental agency.

(5) Acquire by purchase, gift, devise, condemnation proceedings or
otherwise, such real and personal property and rights of way, either within
or without the limits of the district, as in the judrament of the board are
necessary or proper to the exercise of its powers, and to pay for and hold the
same.

(6) Make and accept contracts, deeds, releases and documents that, in
the judgment of the board, are necessary or proper in the exercise of any
of the powers of the district.

(7) Issue bonds as provided in ORS 450.095 to 450.125.
(8) Determine the rate of levy of taxes in the district, and fix sewer

rentals, charges and assessments as provided in ORS 450.130 to 450.180.
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(9) Employ and pay necessary agents, employes and assistants.
(10) Lay its sewers and drains in any public street or road in the county,

and for this purpose enter upon it and make all necessary and proper
excavations, restoring it to its proper condition. However, the consent of
the proper city, county or state authorities, as the case may be, shall first
be obtained and the conditions of such consent complied with.

(11) Maintain and operate disposal sites and solid waste collection and
disposal systems in compliance with the requirements of the -Ebeai-4]-
Environmental Quality Commission under ORS 459.040.

(12) Call and conduct all necessary or proper elections according to ORS
450.005 to 450.245.

(13) Compel all residents and property owners in the district to connect
their houses and structures requiring sewage or drainage disposal with
adjacent street sewers, drains or other sewage disposal system of the
district.

(14) Do any act necessary or proper to the complete exercise and effect
of any of its powers or for the purposes for which it was formed.

(15) Make and enforce all necessary and proper regulations for:
(a) The cleanliness of roads and streets of the district.
(b) All other sanitary purposes not in conflict with the laws of this

state.
(16) Make and enforce necessary and proper regulations governing the

storage, collection, transportation and disposal of solid wastes where such
regulations are supplemental to the requirements of the -FState Beai4 4
Health-} Environmental Quality Commission under ORS 459.040 and are
necessary to meet special local conditions.

Section 39. ORS 450.810 is amended to read:
450.810. (1) The district board may, for the protection of the health,

safety and general welfare of the authority, adopt and enforce all necessary
and proper regulations or ordinances for:

(a) The control of sewage disposal and drainage.
(b) The storage, collection, transportation and disposal of solid wastes

where such regulations are supplemental to the requirements of the -Fbear-4
Environmental Quality Commission under ORS 459.040 and are necessary
to meet special local conditions.

(c) The cleanliness of roads and streets in the authority.
(d) The control of mosquitoes and other insects.
(e) All other sanitary purposes not in conflict with the laws of this

state.
(2) Any general ordinance of the board shall be entered in its minutes

and be published once in a newspaper of general circulation printed and
published within the authority, or if there be no such newspaper, then in
a newspaper printed and published in the county in which the largest area
of the district is situated. Such general ordinance, unless it contains an
emergency clause, shall take effect 30 days after publication thereof.
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Section 40. ORS 450.820 is amended to read:
450.820. In addition to other powers granted to it under ORS 450.705 to

450.980, the authority may:
(1) Maintain and operate disposal sites and garbage collection systems

in compliance with the requirements of the -State Beer- 4 -Health-} En-
vironmental Quality Commission under ORS [45P.820] 459.040.

(2) Engage in mosquito and other insect control activities.

Section 41. ORS 451.570 is amended to read:
451.570. (1) For the protection of the public health, safety and general

welfare, the county court may adopt and enforce reasonable and necessary
regulations for:

(a) The control of sewage disposal in a district established under ORS
451.410 to 451.585.

(b) The storage, collection, transportation and disposal of solid wastes
within such district where such regulations are. supplemental to the require-
ments of the {boav4 Environmental Quality Commission under ORS
459.040 and are necessary to meet special local conditions.

(c) The cleanliness of roads and streets of such districts.
(d) All other sanitary purposes not in conflict with the laws of this

state.
(2) Such regulations shall not be effective until copies thereof are

posted for at least two successive weeks in three conspicuous places in a
district and published once a week for two successive weeks in a newspaper
of general circulation published in the district or, if there is no such news-
paper, in a newspaper of general circulation published in the county.

Section 42. ORS 459.010 is amended to read:
459.010. As used in this chapter and ORS 433.720 to 433.730, 450.075,

450.810, 450.820 and 451.570, unless the context requires otherwise:
(1) "Board" means the State Board of Health.
(2) "Commission" means the Environmental Quality Commission.
(3) "Department" means the Department of Environmental Quality.
- 4-2) (4) "Disposal site" means any land used for the disposal of solid

wastes including but not limited to dumps. landfills and composting plants,
but does not include a landfill site which is not used by the public either
directly or through a service and which is used by the owner or tenant
thereof to dispose of sawdust, bark, soil, rock, building demolition material
or nonputrescible industrial waste products resulting from the process of
manufacturing.

4441 "geetiii i*H the 944 Wa~te C - eei t+ 4~- ~

-- (5) "Solid waste" means all putrescible and nonputrescible
wastes, whether in solid or liquid form, except liquid-carried industrial
wastes or sewage or sewage hauled as an incidental part of a septic tank or
cesspool cleaning service, but including garbage, rubbish, ashes, sewage
sludge, street refuse, industrial waste, swill. demolition and construction
waste, abandoned vehicles or parts thereof, discarded home and industrial
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appliances, manure, vegetable or animal solid and semisolid waste, dead
animals, and other discarded solid materials.

.-(4}} (6) "Waste" means useless, unwanted or discarded materials.

Section 43. ORS 459.030 is amended to read:
459.030. [(There is eveated weder the -Divieien of Sanitatien and Engineerieg

of the State Beaei4 of -eath a}] The engineering personnel of the Solid Waste
Control Section in the Division of Sanitation and Engineering of the State
Board of Health is hereby transferred into the Department of Environ-
mental Quality. [Siubjeet to the approval of the State Beae4 4 Health, the
eeetioa shalt be r-eepensible fe the administration 4 this ehaptei ad OR9S
43.-2O to 48340 45o-, 450-84O 459-820 and 451-574-1

Section 44. ORS 459.040 is amended to read:
459.040. (1) Except as provided in subsection (2) of this section, the

Environmental Quality Commission with the advice and assistance of the
board shall promulgate reasonable rules governing storage, collection,
transportation and disposal of solid wastes limited to the following:

(a) Storage and disposal of solid waste to prevent:
(A) Vector production and sustenance.
(B) Conditions for transmission of diseases to man and animals.
(C) Air pollution.
(D) Pollution of surface and ground waters.
(E) Hazards to service or disposal workers or to the public.
(b) Storage of solid wastes at the point of origin to eliminate condi-

tions conducive to the creation of vector nuisances and air and water pollu-
tion through proper container construction and design, and through solid
waste handling practices including, but not limited to, container main-
tenance.

(c) Disposal sites with respect to:
(A) Adaptability of the site to population served, topography and

geology of the area, protection of ground and surface waters, air pollution,
accessibility, longevity, salvage and ultimate site use.

(B) Standards of design, management and operation.
(C) Regulation and limitation of open burning.
(D) Salvage operations.
(d) Construction, loading and operation of vehicles used in performing

service to prevent the contents thereof from dropping, sifting, leaking or
escaping onto public highways.

(2) The [State Sitar: 4 Autrty Environmental Quality Commission
+-is eipewered and} shall promulgate reasonable rules relating to air pollu-
tion and pollution of surface and ground water necessary to carry out the
provisions of this chapter and ORS 433.720 to 433.730, 450.075, 450.810,
450.820 and 451.570 . -+and seek+ iles whenf premailgated byv the autherity 9ha4
be deemed to be nles of thebeafd-}

(3) All- rules promulgated under this section -Hlw the State ga:itar :
Auther-ity and the bear-d} shall be adopted in accordance with the provisions
of ORS chapter 183.
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Section 45. ORS 459.050 is amended to read:
459.050. (1) -[+Of behaf e4 the Selid Waste Genteel Seetien of the State

Bened e4 Health, te State Bead f -Health]- The department and the board
may apply to and receive funds from the Federal Government and from
public and private agencies to carry out studies, research and demonstra-
tion projects in the field of solid waste disposal.

(2) The -bead-} department and the board may enter into agreements
with the Federal Government, state agencies, local public agencies , and
private institutions and firms to carry out the purposes of this chapter and
ORS 433.720 to 433.730, 450.075, 450.810, 450.820 and 451.570.

(3) The bear-d department and the board may expend funds for and
participate in studies, research , and demonstration projects in the field of
solid waste disposal to carry out the purposes of this chapter and ORS
433.720 to 433.730, 450.075, 450.810, 450.820 and 451.570.

Section 46. ORS 459.060 is amended to read:
459.060. +4 addities to ether poweee ad &+therity 4 the State Beedr- 4

Health- the beev4 The department, board or county, district or city board
of health personnel may enter - e o-t-herigse Feetie perseenel to enter--
upon the premises of any person regulated by this chapter and ORS 433.720
to 433.730, 450.075, 450.810, 450.820 and 451.570, at reasonable times, to deter-
mine compliance with this chapter and ORS 433.720 to 433.730, 450.075,
450.810, 450.820 and 451.570 and the rules promulgated thereunder.

Section 47. ORS 459.070 is amended to read:
459.070. Nothing in this chapter or ORS 433.720 to 433.730, 450.075,

450.810, 450.820 and 451.570 shall prevent the maintenance of actions or suits
relating to private or public nuisances in the field of solid waste disposal
and allied activities . +- eeept that ee si4t "w aetion sha4 bi beeght i+mtil
a4t-p at heaii ii h4l4 1w~ the I;AerFl4 t p Th eg 4 neiiiaie.!

Section 48. ORS 459.990 is amended to read:
459.990. Any violation of the rules +4 the bear41 promulgated under

ORS 459.040 is a misdemeanor and is punishable, upon conviction, by a fine
of not more than $500, or by imprisonment in the county jail for not more
than six months, or both.

Section 49. ORS 541.625 is amended to read:
541.625. (1) The Director of the Division of State Lands shall issue a

permit applied for under ORS 541.620 if he determines that the removal
described in the application will not be inconsistent with the protection,
conservation and best use of the water resources of this state as specified
in ORS 541.610.

(2) If the director issues a permit in conformity with the rules of the
State Water Resources Board, he may impose such conditions as he con-
siders necessary to carry out the purposes of ORS 541.610. In formulating
such conditions the director may consult with the State Geologist, the State
Game Director, the State Fisheries Director, the State Forester, {the seeve-
ta- ei t4he Sanaitary Auther-ity} the Director of the Department of Environ-
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mental Quality, the administrative officer of the State Soil and Water
Conservation Committee, the Director of Agriculture, the State Parks
Superintendent, the State Marine Director, the Director of the State Water
Resources Board, the State Highway Engineer and the State Engineer. Each
permit is valid only for the time +-to be- specified therein. Obtaining a lease
from the Division of State Lands shall not be one of the conditions to be
considered in granting a permit under ORS 541.620.

(3) Any applicant whose application for a permit has been denied, or
who objects to any of the conditions imposed under subsection (2) of this
section, may appeal to the State Water Resources Board. The board may
modify any action taken by the Director of the Division of State Lands
with respect to an application for a permit. Appeals from actions by the
board may be taken under ORS 536.560.

(4) In the event that a decision on issuance of a permit by the Director
of the Division of State Lands is delayed for a period exceeding 30 days
from the date of application, a temporary permit shall be issued pending
such final decision.

(5) Permits issued under this section shall be in lieu of any permit that
might be required for the same operation under ORS 449.016 to 449.150,
so long as:

(a) The operation is that for which the permit is issued;
(b) The permittee operates in compliance with applicable rules of the

State Water Resources Board; and
(c) The standards for granting such permits are substantially the same

as those established pursuant to ORS 449.016 to 449.150 to the extent they
affect water quality.

Section 50. When authorized by the Environmental Quality Commission,
the Department of Environmental Quality and the State Board of Health
may contract with each other for the purposes of carrying out the functions
of either agency, defining areas of responsibility, furnishing services or
employes by one to the other and generally providing cooperative action
in the interests of public health and the quality of the environment in
Oregon. Each of said agencies is directed to maintain liaison with the other
and to cooperate with the other in all matters of joint concern or interest.

Section 51. All rules promulgated by the Environmental Quality Com-
mission relating to air pollution, pollution of surface and ground water or
solid wastes, shall be deemed to be rules of the State Board of Health
and shall be enforceable by the Department of Environmental Quality, the
State Board of Health and by county, district and city boards of health.

Section 52. As used in sections 53 to 58 of this Act, unless the context
requires otherwise, "agency" means any executive or administrative
agency, authority, board, commission, department, division, section, or
institution from whom duties, functions, or powers are transferred by this
Act.

Section 53. (1) Each agency whose duties, functions and powers are
by this Act assigned and transferred to the department shall transfer and
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deliver to such department all supplies, materials, equipment, facilities,
contracts, books, maps, plans, papers, records and property of every descrip-
tion within its jurisdiction or control which relate to the duties, functions
and powers so transferred and shall also transfer thereto those employes
engaged primarily in the exercise of the duties, functions and powers so
transferred.

(2) The director may abolish positions and change duties of employes
transferred by this Act to the extent that he finds desirable for the sound,
efficient and economical administration and enforcement of duties, func-
tions and powers transferred by this Act. However, in the case of any
transfer of personnel made pursuant to this section, any employe occupying
a classified position under the State Merit System Law who is so trans-
ferred shall, so far as possible, retain the same salary classification and
merit system status.

(3) Any disputes as to transfer of property and employes made by this
section shall be resolved by the Governor.

Section 54. (1) The unexpended balances of those amounts authorized
to be expended for the biennium beginning July 1, 1969, from revenues
dedicated, continuously appropriated or otherwise made available to any
agency for the purpose of administering and enforcing the duties, functions
and powers transferred by this Act to the department are appropriated and
transferred to and shall be available for expenditure by the department.

(2) The department for the purpose of administering and enforcing the
duties, functions and powers transferred by this Act, and for the payment
of expenses incurred pursuant to law by the former agency, with respect to
the administration and enforcement of such duties, functions and powers,
respectively, may expend the amounts of money authorized to be expended
by the former agency for the purpose of administrating and enforcing such
duties, functions and powers and which are unexpended as of the operative
date of this Act. The department shall assume and pay all outstanding
obligations which are incurred by the former agency pursuant to law prior
to the operative date of this Act and which are properly charged against
the amounts authorized by this subsection to be expended by the depart-
ment. The expenditure classifications, if any, established by Acts authoriz-
ing or limiting expenditures remain applicable to expenditures by the
department.

Section 55. Nothing in this Act shall relieve any person of any obligation
with respect to any tax, fee. fine or other charge, interest, penalty, forfeiture
or other liability, duty or obligations accruing under or with respect to the
duties, functions and powers transferred by this Act. After the effective
date of this Act the department may undertake the collection or enforce-
ment of such tax, fee. fine, charge, interest, penalty, forfeiture or other
liability, duty or obligation; but such liability, duty or obligation shall not
be increased or decreased or continued beyond the time it would have ter-
minated if this Act had not been passed.

Section 56. The department to which the duties, functions and powers
are by this Act assigned and transferred respectively, shall be considered
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and held to constitute a continuation of the former agency with respect to
such power, functions and duties, and not a new authority, for the purpose
of succession to all rights, powers, duties and obligations of the former
agency legally incurred under contracts, leases and business transactions,
executed, entered into or commenced prior to the effective date of this Act.
The department shall exercise the duties, functions and powers assigned
and transferred by this Act with the same force and effect as if they had
not been transferred, but such right, power, duty or obligation shall not
continue beyond the period authorized by law for its existence or beyond
the time when it would have terminated if this Act had not been passed.

Section 57. Any proceeding, court action, prosecution, or other business
or matter undertaken or commenced prior to the operative date of this Act
by an agency, with respect to the duties, functions or powers which are by
this Act assigned and transferred to another agency, and still pending on
the operative date of this Act, may be conducted and completed by such
other agency in the same manner and under the same terms and conditions
and with the same effect as though it were undertaken or commenced and
were conducted or completed by the former agency prior to the transfer.

Section 58. Notwithstanding the transfer of duties, functions and
powers by this Act, any lawful authorization, designation, determination,
directive, license, order, permit, policy, privilege, regulation, rule or other
action of an agency whose powers, functions and duties are by this Act
assigned and transferred to another agency, in effect on the operative date
of this Act, shall continue in effect until superseded by or repealed by,
the lawful action of such other agency; but, such other agency shall not
continue any such action beyond the period authorized by law for its
existence or beyond the time when it would have terminated if this Act
had not been passed.

Section 59. This Act being necessary for the immediate preservation of
the public peace, health and safety, an emergency is declared to exist, and
this Act takes effect on July 1, 1969.

Approved by the Governor June 16, 1969.
Filed in the office of Secretary of State June 16, 1969.

CHAPTER 594

AN ACT fHB 1042]

Relating to public lands, including but not limited to provisions affecting
the Common School Fund; creating new provisions; amending ORS
164.470, 273.006, 273.055, 273.075, 273.081, 273.085, 273.111, 273.121, 273.145,
273.151, 273.155, 273.225, 273.231, 273.251, 273.265, 273.271, 273.281, 273.300,
273.311, 273.316, 273.326, 273.382, 273.384, 273.511, 273.990, 274.005, 274.040,
274.060, 274.075, 274.210, 274.220, 274.230, 274.240, 274.260, 274.280, 274.310,
274.525, 274.550, 274.560, 274.620, 274.915, 274.990, 352.560, 352.570, 352.580,
352.600, 352.610, 352.620, 352.630, 352.640, 520.055, 530.480, 530.510, 551.160,
567.255 and 778.100; repealing ORS 273.221, 273.380, 274.035 and 274.523;
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